ARKANSAS CODE 
OF 1987 
ANNOTATED 





2021 SUPPLEMENT 
VOLUME 7B 


Place in pocket of bound volume 
Prepared by the Editorial Staff of the Publisher 


Under the Direction and Supervision of the 
ARKANSAS CODE REVISION COMMISSION 
Speaker Matthew J. Shepherd, Chair 
Representative Jimmy Gazaway 
Senator Bob Ballinger 
Senator Clarke Tucker 
‘Honorable Camille W. Bennett 
Honorable Vaughan Hankins 
Honorable Robert F. Thompson III 
Honorable Margaret Sova McCabe, Dean, University of Arkansas at 
Fayetteville School of Law 
Honorable Theresa Beiner, Dean, University of Arkansas at 
Little Rock William H. Bowen School of Law 
Honorable Cory Cox, Legislative Director, Office of 
the Attorney General 
Honorable Matthew B. Miller, Assistant Director for Legal Services of 
the Bureau of Legislative Research 


@ LexisNexis 


Copyricut © 2013, 2015, 2017, 2019, 2021 
BY 
THE STATE OF ARKANSAS 


All Rights Reserved 


LexisNexis and the Knowledge Burst logo are registered trademarks, and Michie is a trademark 
of Reed Elsevier Properties Inc. used under license. Matthew Bender is a registered trademark of 
Matthew Bender Properties Inc. 


For information about this Supplement, see the 
Supplement pamphlet for Volume 1A 


ISBN 978-0-327-10031-7 (Code set) 
ISBN 978-0-7698-4670-5 (Volume 7B) 





@ LexisNexis: 


Matthew Bender & Company, Inc. 
9443 Springboro Pike, Miamisburg, OH 45342 


www.lexisnexis.com 


(Pub. 40604) 


TITLE 11 


LABOR AND INDUSTRIAL RELATIONS 
(CHAPTERS 1-7 IN VOLUME 7A) 


CHAPTER. 
8. INJURY OR DEATH OF EMPLOYEES GENERALLY. 
9. WORKERS’ COMPENSATION. 
10. DIVISION OF WORKFORCE SERVICES LAW. 
11. EMPLOYMENT OFFICES AND AGENCIES. 
12. EMPLOYMENT OF CHILDREN IN ENTERTAINMENT INDUSTRY. 
13. ARKANSAS CONSERVATION CORPS ACT. [REPEALED.] 
14. VOLUNTARY PROGRAM FOR DRUG-FREE WORKPLACES. 
15. VOLUNTARY VETERANS’ PREFERENCE EMPLOYMENT POLICY. 


CHAPTER 8 
INJURY OR DEATH OF EMPLOYEES GENERALLY 


SECTION. 

11-8-106. Contract exemptions void — 
Setoff for insurance contri- 
butions. 


11-8-106. Contract exemptions void — Setoff for insurance con- 
tributions. 


(a) Any contract, rule, or device whatsoever, the purpose or intent of 
which shall be to enable any corporation to exempt itself from any 
liability created by §§ 11-8-101 — 11-8-108, shall to that extent be void. 

(b) However, in any action brought against any corporation under or 
by virtue of any of the provisions of §§ 11-8-101 — 11-8-108, the 
corporation may set off therein any sum it has contributed or paid to 
any insurance relief benefit or indemnity that may have been paid to 
the injured employee or the person entitled thereto on account of the 
injury or death for which the action was brought. 


History. Acts 1913, No. 175, § 4;C. & Amendments. The 2019 amendment 
M. Dig., § 7147; Pope’s Dig., § 9133; deleted “regulation” following “rule” in (a). 
A.S.A. 1947, § 81-1204; Acts 2019, No. 

315, § 774. 


CHAPTER 9 
WORKERS’ COMPENSATION 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 
2. WorkKeErRS’ COMPENSATION CoMMISSION. 
3. Funps — Taxes AND FEEs. 
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SUBCHAPTER. 

. Empioyer Liasitiry — INSURANCE. 
. ACCIDENTAL INJuRY OR DEATH. 

. OccuPATIONAL DISEASE. 


. PAYMENT. 


eoeOaono»af 


. PRocEEDINGS BEFORE WoRKERS’ COMPENSATION COMMISSION. 


. Workers’ CoMPENSATION PrivaTE SECTOR SELF-INSURER GUARANTY FUNDS. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 
11-9-102. Definitions. 
11-9-103. Applicability. ) 
11-9-105. Remedies exclusive — Excep- 
/ tion. [Effective from March 
11, 2020, until May 1, 
2023.] 
11-9-106. Penalties for misrepresenta- 
tion. 


Effective Dates. Acts 2019, No. 910, § 
6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 
classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019.” | 

Acts 2021, No. 353, § 4, provided: “Ret- 
roactivity. Sections 2 and 3 of this act 
apply to workers’ compensation claims 
accruing on or filed on and after March 11, 
2020.” 

Acts 2021, No. 353, § 5, provided: “Tem- 
porary legislation. This act expires on 
May 1, 2023, unless extended by the Gen- 
eral Assembly.” 

Acts 2021, No. 353, § 6: Mar. 15, 2021. 
Emergency clause provided: “It is found 


SECTION. 

11-9-110. Compensation nonassignable, 
etc., and payable to depen- 
dents only — Child sup- 
port obligations excepted 
— Definition. 

11-9-118. Provider payments 
claims are pending. 


while 


and determined by the General Assembly 
of the State of Arkansas that the risk of 
exposure to coronavirus 2019 (COVID-19) 
or to severe acute respiratory syndrome 
coronavirus 2 (SARS-CoV-2) or any of its 
mutations creates uncertainty for employ- 
ees and employers in Arkansas, causing 
businesses to remain closed and unem- 
ployment for Arkansans to increase caus- 
ing financial concerns for both employees 
and employers; that protecting employees 
and employers in Arkansas from the 
threat of coronavirus 2019 (COVID-19) or 
of severe acute respiratory syndrome coro- 
navirus 2 (SARS-CoV-2) or any of its mu- 
tations and from the impact on employ- 
ment can encourage businesses to stay 
open, provide protection for employees re- 
turning to work, and thereby reduce un- 
employment for Arkansans; and that this 
act is immediately necessary because em- 
ployees and employers need protection 
from the threat of exposure to coronavirus 
2019 (COVID-19) or to severe acute respi- 
ratory syndrome coronavirus 2 (SARS- 
CoV-2) or any of its mutations and from 
the impact felt on businesses in Arkansas 
in order to remain open, return to work, 
and be able to conduct business in Arkan- 
sas. Therefore, an emergency is declared 
to exist, and this act being immediately 
necessary for the preservation of the pub- 
lic peace, health, and safety shall become 
effective on: (1) The date of its approval by 
the Governor; (2) If the bill is neither 
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approved nor vetoed by the Governor, the (3) If the bill is vetoed by the Governor 
expiration of the period of time during and the veto is overridden, the date the 
which the Governor may veto the bill; or last house overrides the veto.” 


11-9-101. Title — Purpose. 


CASE NOTES 


Cited: Ark. Game & Fish Comm’n v. 


Gerard, 2018 Ark. 97, 541 S.W.3d 422 
(2018). 


11-9-102. Definitions. 


As used in this chapter: 
(1) “Carrier” means any stock company, mutual company, or recipro- 


cal or interinsurance exchange authorized to write or carry on the 
business of workers’ compensation insurance in this state. Whenever 
required by the context, the term “carrier” shall be deemed to include 
duly qualified self-insureds or self-insured groups; 


(2) “Child” means a natural child, a posthumous child, a child legally 


adopted prior to injury of the employee, a stepchild, an acknowledged 
illegitimate child of the deceased or of the spouse of the deceased, and 


a 


foster child; 
(3) “Commission” means the Workers’ Compensation Commission; 
(4)(A) “Compensable injury” means: 

(i) An accidental injury causing internal or external physical harm 
to the body or accidental injury to prosthetic appliances, including 
eyeglasses, contact lenses, or hearing aids, arising out of and in the 
course of employment and which requires medical services or results 
in disability or death. An injury is “accidental” only if it is caused by 
a specific incident and is identifiable by time and place of occurrence; 

(ii) An injury causing internal or external physical harm to the 
body and arising out of and in the course of employment if it is not 
caused by a specific incident or is not\identifiable by time and place of 
occurrence, if the injury is: 

(a) Caused by rapid repetitive motion. Carpal tunnel syndrome is 
specifically categorized as a compensable injury falling within this 
definition; 

(6) A back or neck injury which is not caused by a specific incident 
or which is not identifiable by time and place of occurrence; or 

(c) Hearing loss which is not caused by a specific incident or which 
is not identifiable by time and place of occurrence; 

(iii) Mental illness as set out in § 11-9-113; 

(iv) Heart or cardiovascular injury, accident, or disease as set out 
in § 11-9-114; 

(v) Ahernia as set out in § 11-9-523; or 

(vi) An adverse reaction experienced by any employee of the 
Department of Health or any employee of a hospital licensed by the 
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Department of Health related to vaccination with Vaccinia vaccines ~ 
for smallpox, including the Dryvax vaccine, regardless of whether the 
adverse reaction is the result of voluntary action by the injured 
employee. 

(B) “Compensable injury” does not include: 

(i) Injury to any active participant in assaults or combats which, 
although they may occur in the workplace, are the result of nonem- 
ployment-related hostility or animus of one, both, or all of the 
combatants and which assault or combat amounts to a deviation from 
customary duties; furthermore, except for innocent victims, injuries 
caused by horseplay shall not be considered to be compensable 
injuries; 

(ii) Injury incurred while engaging in or performing or as the 
result of engaging in or performing any recreational or social activi- 
ties for the employee’s personal pleasure; 

(iii) Injury which was inflicted upon the employee at a time when 
employment services were not being performed or before the em- 
ployee was hired or after the employment relationship was termi- 
nated; or 

(iv)(a) Injury where the accident was substantially occasioned by 
the use of alcohol, illegal drugs, or prescription drugs used in 
contravention of physician’s orders. 

(b) The presence of alcohol, illegal drugs, or prescription drugs 
used in contravention of a physician’s orders shall create a rebuttable 
presumption that the injury or accident was substantially occasioned 
by the use of alcohol, illegal drugs, or prescription drugs used in 
contravention of physician’s orders. 

(c) Every employee is deemed by his or her performance of services 
to have impliedly consented to reasonable and responsible testing by 
properly trained medical or law enforcement personnel for the 
presence of any of the aforementioned substances in the employee’s 
body. 

(dq) An employee shall not be entitled to compensation unless it is 
proved by a preponderance of the evidence that the alcohol, illegal 
drugs, or prescription drugs utilized in contravention of the physi- 
cian’s orders did not substantially occasion the injury or accident. 

(C) The definition of “compensable injury” as set forth in this 
subdivision (4) shall not be deemed to limit or abrogate the right to 
recover for mental injuries as set forth in § 11-9-113 or occupational 
diseases as set forth in § 11-9-601 et seq. 

(D) Acompensable injury must be established by medical evidence 
supported by objective findings as defined in subdivision (16) of this 
section. | 

(E) Burpen or Proor. The burden of proof of a compensable injury 
shall be on the employee and shall be as follows: 

(i) For injuries falling within the definition of compensable injury 
under subdivision (4)(A)(i) of this section, the burden of proof shall be 
a preponderance of the evidence; or 
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(ii) For injuries falling within the definition of compensable injury 
under subdivision (4)(A)(ii) of this section, the burden of proof shall be 
by a preponderance of the evidence, and the resultant condition is 
compensable only if the alleged compensable injury is the major 
cause of the disability or need for treatment. 

(F) BeEnerits. 

(i) When an employee is determined to have a compensable injury, 
the employee is entitled to medical and temporary disability as 
provided by this chapter. 

(ii)(a) Permanent benefits shall be awarded only upon a determi- 
nation that the compensable injury was the major cause of the 
disability or impairment. 

(6b) If any compensable injury combines with a preexisting disease 
or condition or the natural process of aging to cause or prolong 
disability or a need for treatment, permanent benefits shall be 
payable for the resultant condition only if the compensable injury is 
the major cause of the permanent disability or need for treatment. 

(iii) Under this subdivision (4)(F), benefits shall not be payable for 
a condition which results from a nonwork-related independent inter- 
vening cause following a compensable injury which causes or pro- 
longs disability or a need for treatment. A nonwork-related indepen- 
dent intervening cause does not require negligence or recklessness on 
the part of a claimant. 

(iv) Nothing in this section shall limit the payment of rehabilita- 
tion benefits or benefits for disfigurement as set forth in this chapter; 
(5) “Compensation” means the money allowance payable to the 

employee or to his or her dependents and includes the allowances 
provided for in § 11-9-509 and funeral expenses; 

(6) “Death” means only death resulting from compensable injury as 
defined in subdivision (4) of this section; 

(7) “Department” means the State Insurance Department; 

(8) “Disability” means incapacity because of compensable injury to 
earn, in the same or any other employment, the wages which the 
employee was receiving at the time of the compensable injury; 

(9A) “Employee” means an individual, including a minor, whether 

lawfully or unlawfully employed in the service of an employer under 

a contract of hire or apprenticeship, written or oral, expressed or 

implied, and the individual’s employment status has been deter- 

mined by consideration of the twenty-factor test required by the 

Empower Independent Contractors Act of 2019, § 11-1-201 et seq. 

(B) The term “employee” shall not include: 

(i) An individual who is both a licensee as defined in § 17-42-103 
and a qualified real estate agent as that term is defined in section 
3508(b)(1) of the Internal Revenue Code of 1986, including all 
regulations thereunder; 

(ii) An individual whose employment is casual and not in the 
course of the trade, business, profession, or occupation of his or her 
employer; or 
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(iii) An individual who is required to perform work for a munici- 
pality, county, state, or the United States Government upon having 
been convicted of a criminal offense or while incarcerated. 

(C) Any individual holding from the commission a current certifi- 
cation of noncoverage under this chapter shall be conclusively pre- 
sumed not to be an employee for purposes of this chapter or otherwise 
during the term of his or her certification or any renewals thereof or 
until he or she elects otherwise, whichever time period is shorter. 

(D) Any reference to an employee who has been injured, when that 
employee is dead, shall also include his or her legal representative, 
dependents, and other persons to whom compensation may be pay- 
able. 

(E) “Employee” shall not include a direct seller as defined in the 
Internal Revenue Code of 1986, 26 U.S.C. § 3508(b)(2), as it existed 
on January 1, 2021; 

(10) “Employer” means any individual, partnership, limited liability 
company, association, or corporation carrying on any employment, the 
receiver or trustee of the same, or the legal representative of a deceased 
employer; 

(11) “Employment” means: 

(A) Every employment in the state in which three (3) or more 
employees are regularly employed by the same employer in the 
course of business except: 

(i) An employee employed as a domestic servant in or about a 
private home; 

(i) An employee employed to do gardening, maintenance, repair, 
remodeling, or similar work in or about the private home or residence 
of the person employing the employee; 

(iii) Agricultural farm labor; 

(iv) The State of Arkansas and each of the political sae eye er 
thereof except as provided by §§ 6-17-1401 — 6-17-1405, 14-26-101 
— 14-26-104, 14-60-101 — 14-60-104, 19-10-101 — 19-10-103, 19-10- 
202 — 19-10-210, 19-10-401 — 19-10-406, and 21-5-601 — 21-5-610; 

(v) A person for whom a rule of liability for injury or death arising 
out of and in the course of employment is provided by the laws of the 
United States; 

(vi) A person performing services for any nonprofit religious, 
charitable, or relief organization; 

(vii) Any person engaged in the vending, selling, offering for sale, 
or delivery directly to the general public of any newspapers, maga- 
zines, or periodicals or any person acting as sales agent or distributor 
as an independent contractor of or for any newspaper, magazine, or 
periodical; and 

(viii) Any individual who is both a licensee as defined in § 17-42- 
103 and a qualified real estate agent as that term is defined in 
section 3508(b)(1) of the Internal Revenue Code of 1986, including all 
regulations thereunder; 

(B) Every employment in which two (2) or more employees are 
employed by any person engaged in building or building repair work; 
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(C) Every employment in which one (1) or more employees are 
employed by a contractor who subcontracts any part of his or her 
contract; and 

(D) Every employment in which one (1) or more employees are 
employed by a subcontractor; 

(12) “Healing period” means that period for healing of an injury 
resulting from an accident; 

(13) “Insurance Commissioner” means the Insurance Commissioner 
of the State of Arkansas; 3 

(14)(A) “Major cause” means more than fifty percent (50%) of the 

cause. 

(B) A finding of major cause shall be established according to the 
preponderance of the evidence; 

(15) “Medical services” means those services specified in § 11-9-508; 

(16)(A)G) “Objective findings” are those findings which cannot come 

under the voluntary control of the patient. 

(ii)(a) When determining physical or anatomical impairment, nei- 
ther a physician, any other medical provider, an administrative law 
judge, the Workers’ Compensation Commission, nor the courts may 
consider complaints of pain. | 

(b) For the purpose of making physical or anatomical impairment 
ratings to the spine, straight-leg-raising tests or range-of-motion 
tests shall not be considered objective findings. 

(i11)(a) Objective evidence necessary to prove physical or anatomi- 
cal impairment in occupational hearing loss cases may be established 
by medically recognized and accepted clinical diagnostic methodolo- 
gies, including, but not limited to, audiological tests that measure air 
and bone conduction thresholds and speech discrimination ability. 

(b) Any difference in the baseline hearing levels must be confirmed 
with a subsequent test within the next four (4) weeks but not before 
five (5) days and being adjusted for presbycusis. 

(B) Medical opinions addressing compensability and permanent 
impairment must be stated within a reasonable degree of medical 
certainty; 

(17)(A) “State average weekly wage” means the state average weekly 

wage determined annually by the Division of Workforce Services in 

the preceding calendar year pursuant to § 11-10-502. 

(B) If, for any reason, the determination is not available, the 
commission shall determine the wage annually after reasonable 
investigation and public hearing; 

(18) “Time of accident” or “date of accident” means the time or date 
of the occurrence of the accidental incident from which compensable 
injury, disability, or death results; 

(19) “Wages” means the money rate at which the service rendered is 
recompensed under the contract of hiring in force at the time of the 
accident, including the reasonable value of board, rent, housing, lodg- 
ing, or similar advantage received from the employer and includes the 
amount of tips required to be reported by the employer pursuant to 
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section 6053 of the Internal Revenue Code of 1954 and the regulations 
promulgated pursuant thereto or the amount of actual tips reported, 


whichever amount is greater; and 


(20)(A) “Widow” shall include only the decedent’s legal wife, living 

with or dependent for support upon him at the time of his death. 
(B) “Widower” shall include only the decedent’s legal husband, 

living with or dependent for gees upon her at the time of her 


death. 


History. Init. Meas. 1948, No. 4, § 2, 
Acts 1949, p. 1420; Acts 1975 (Extended 
Sess., 1976), No. 1227, § 2; 1979, No. 119, 
§ 1; 1981, No. 290, § 1; 1983, No. 444, 
§ 1; 1986 (2nd Ex. Sess.), No. 10, § 1; 
A.S.A. 1947, § 81-1302; reen. Acts 1987, 
No. 1015, § 2; Acts 1993, No. 796, § 2; 
1995, No. 919, §§ 1, 2; 1997, No. 479, § 8; 
1997, No. 832, § 1, 2; 1999, No. 20, § 1; 
2001, No. 1757, §§ 1, 2; 2003, No. 1237, 
§ 1; 2005, No. 1250, § 1; 2005, No. 1692, 
§ 1; 2007, No. 546, § 2; 2019, No. 910, 


§ 170; 2019, No. 1055, §§ 4, 5; 2021, No. 
947, § 2. 

Amendments. The 2019 amendment 
by No. 910 substituted “Division of Work- 
force Services” for “Department of Work- 
force Services” in (17)(A). 

The 2019 amendment by No. 1055 re- 
wrote (9)(A); added (9)(B)(ii) and (9)(B)(iii) 
and added the (9)(B)(i) designation; and 
substituted “An individual” for “any indi- 
vidual” in (9)(B)(i). 

The 2021 amendment added (9)(E). 


RESEARCH REFERENCES 


ALR. Validity, Construction, and Appli- 
cation of State Workers’ Compensation 
Laws to Claim for Hearing Loss — Result- 


ing from Long Term Noise Exposure. 99 
A.L.R.6th 643 (2014). 


CASE NOTES 
ANALYSIS —Head Injury. 
—Independent Intervening Cause. 

Applicability. —Intoxicants. 
Accidental Injury. —Neck. 
Benefits. —New Injury. 
—Major Cause. —Not Shown. 
Child. —Performing Employment Services. 
Compensation. —Preexisting Infirmity. 
Date or Time of Accident. —Rapid Repetitive Motion. 
Employee. —Specific Incident. 
—Undocumented Worker. —Work-Related. 
Employment. Intoxicants. 


—Performing Employment Services. 
Evidence. 

Healing Period. 

Injury. 

—Agegravation. 

—Arising Out of and in the Course of 

Employment. 

— —Assaults. 

— —Gradual Development. 
—Carpal Tunnel Syndrome. 
—Causal Connection. 

—Causal Connection Not Sa 
—Evidence. 


Major Cause. 

Medical Opinions. 

Objective Findings. 

—Hearing Loss. 

Performing Employment Services. 
Substantial Evidence. 

Temporary Total Disability. 
Timeliness. 

Wages. 


Applicability. 

Governing law when the Workers’ Com- 
pensation Commission decided to apply 
subdivision (4)(A)(i) of this section to ap- 
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pellant’s gradual-onset injury was that 
the section did not apply to gradual-onset 
injuries. The Commission’s decision to ap- 
ply subdivision (4)(A)(i) to time-bar appel- 
lant’s claims was a mistake of law. Es- 
trada v. AERT, Inc., 2014 Ark. App. 652, 
449 $.W.3d 327 (2014). 


Accidental Injury. 

Workers’ Compensation Commission 
did not err in awarding an employee tem- 
porary total-disability benefits because 
there was substantial evidence to support 
its finding that the employee’s herniated 
disc was an accidental injury arising from 
his employment where the employee’s tes- 
timony about what happened was corrobo- 
rated by his supervisor and the documen- 
tary evidence in the record and there was 
no evidence of a non-work related injury 
or event that contradicted the employee’s 
claim. Pulaski County Special Sch. Dist. v. 
Laster, 2015 Ark. App. 206, 465 S.W.3d 
421 (2015). 


Benefits. 


—Major Cause. 

Employer’s acceptance of a thirteen- 
percent impairment rating for a workers’ 
compensation claimant satisfied the ma- 
jor-cause requirement and made it unnec- 
essary for the administrative law judge to 
make a separate, specific major-cause 
finding. St. Edward Mercy Med. Ctr. v. 
Gilstrap, 2014 Ark. App. 306 (2014). 


Child. 

In a workers’ compensation case, a de- 
ceased employee’s stepchildren were prop- 
erly found to be dependent for purpose of 
receiving death benefits where the em- 
ployee had been married to his current 
wife for two years, the stepchildren re- 
sided with them, and his earnings were 
used to support the stepchildren. Death & 
Permanent Total Disability Trust Fund v. 
Myers, 2014 Ark. App. 102 (2014). 


Compensation. 

One statute only ete the maxi- 
mum amount of money an employer must 
pay as compensation for an employee's 
work-related death, but the statute is si- 
lent on whether a credit for good-faith, but 
ultimately mistaken, payments may be 
given; because the widow was not her 
husband’s dependent, the money the em- 
ployer paid her could not be counted as 
weekly benefits or compensation, and the 
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payments did not accrue as a credit 
against the employer’s responsibility to 
the Fund. Royal v. Bypass Diesel & 
Wrecker, Inc., 2014 Ark. App. 90, 432 
S.W.3d 189 (2014). 


Date or Time of Accident. 

Workers’ Compensation . Commission 
found that appellant lacked credibility, 
which was based on her inconsistent re- 
ports about the injury, and although the 
inability to identify a certain date did not 
operate as a bar to appellant from obtain- 
ing compensation, it was within the prov- 
ince of the Commission to consider the 
date confusion a matter of credibility; the 
Commission questioned whether the slip 
and fall at work had taken place, and 
substantial evidence supported the find- 
ing. Swink v. Rest. Mgmt., 2012 Ark. App. 
490 (2012). 


Employee. 


—Undocumented Worker. 

Workers’ Compensation Commission 
properly determined that an undocu- 
mented alien was entitled to temporary 
total-disability benefits because she suf- 
fered a compensable injury when she 
tripped and fell while performing services 
for the employer, even if that injury was 
just an aggravation of a preexisting shoul- 
der spur; claimant’s legal status was irrel- 
evant as to whether she could take advan- 
tage of the benefits afforded to her by 
Arkansas law as the statutory definition 
of employee expressly included any per- 
son, whether lawfully or unlawfully em- 
ployed. Packers Sanitation Servs. v. Quin- 
tanilla, 2017 Ark. App. 213, 518 S.W.3d 
701 (2017). 


Employment. 

Payroll sheets listed only the worker as 
an employee in 2011, and the company’s 
owner testified that another individual 
was not an employee of the company; the 
Workers’ Compensation Commission 
found the owner’s testimony credible, and 
thus substantial evidence supported the 
Commission’s finding that the company 
regularly employed only two employees, 
the worker and the owner, and thus the 
company did not qualify as an employer 
under the Workers’ Compensation Law. 
Sammons v. Williams, 2015 Ark. App. 139 
(2015). 
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—Performing Employment Services. 

Workers’ Compensation Commission’s 
decision displayed a substantial basis for 
denying compensability because appellant 
was not performing employment services 
at the time of the motor-vehicle accident 
as she was not compensated for driving to 
work; she was not required or expected by 
her employer to provide groceries for her 
clients; she acknowledged that on the day 
of the accident her clients’ father had not 
asked her to stop and purchase groceries; 
and she was not grocery shopping or doing 
anything related to her job as a personal- 
care aide at the time of her injury as she 
was merely traveling to work. Black v. 
First Step, Inc., 2014 Ark. App. 341 (2014). 

In a workers’ compensation case, a 
claimant failed to prove that he suffered a 
compensable injury because he was not 
performing employment services at the 
time that he injured his ankle when at- 
tempting to go to the bathroom; the claim- 
ant’s work day had ended and he was not 
required to do anything, so he was not 
taking a necessary bathroom break. More- 
over, the claimant was not considered a 
residential employee since the injury did 
not occur in his truck and was not related 
to sleeping in his truck. Trezza v. USA 
Truck Inc., 2014 Ark. App. 555, 4465 
S.W.3d 521 (2014). 


Evidence. 

Substantial evidence supported the 
Workers’ Compensation Commission’s de- 
cision to award additional treatment for a 
knee injury given its findings that the 
symptoms of sciatica resulting from the 
knee injury, as opposed to a back injury, 
and anything related to it should have 
been covered. Wright v. Conway Freight, 
2014 Ark. App. 451, 441 S.W.3d 45 (2014). 


Healing Period. 

Workers’ Compensation Commission 
did not err under subdivision (12) of this 
section in failing to award an employee 
temporary total disability benefits beyond 
March 9, 2010 because there was a sub- 
stantial basis for its finding that the em- 
ployee’s healing period for the compen- 
sable back injury had ended by March 9, 
2010. Towler v. Tyson Poultry, Inc., 2012 
Ark. App. 546, 423 S.W.3d 664 (2012). 

Workers’ Compensation Commission’s 
opinion displayed a substantial basis for 
the denial of the employee’s claim for an 
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additional period of temporary total-dis- 
ability benefits because the Commission 
exercised its duty to assess the weight and 
credibility of evidence regarding whether 
the employee’s healing period had ended 
and whether he was totally incapacitated 
from earning wages, and substantial evi- 
dence supported the factual findings that 
the healing period ended by February 
2011 and that the employee was not to- 
tally incapacitated from earning wages. 
Jordan v. Home Depot, Inc., 2013 Ark. 
App. 572, 430 S.W.3d 136 (2013). 

Substantial evidence supported the de- 
nial of additional temporary total disabil- 
ity where, just prior to his release to 
return to work, the claimant underwent a 
functional capacity evaluation that re- 
flected that he had put forth an unreliable 
effort, the ALJ noted that there were mul- 
tiple examples of inconsistency in effort 
contained in the report, and mere days 
days after being cleared for work, the 
claimant resigned. Bankston v. Univ. of 
Ark. at Little Rock, 2017 Ark. App. 72, 510 
S.W.3d 825 (2017). 

Workers’ Compensation Commission 
did not err in determining the end date for 
the driver’s healing period as it noted and 
compared the physicians’ opinions and 
found that the evidence, including the 
surveillance footage, showed the driver 
able to walk, bend, and drive a vehicle. 
Marten Transp., Ltd. v. Morgan, 2017 Ark. 
App. 608, 532 S.W.3d 139 (2017). 

Award of temporary total disability for a 
limited period of time was appropriate 
because there was no medical evidence 
that the claimant was incapacitated from 
earning wages after the end of the time 
period, based on the only medical docu- 
ment addressing the issue, which was an 
off-work slip from a doctor taking the 
claimant off work for the limited period of 
time. There was no medical opinion ex- 
pressing that claimant was incapacitated 
from work at any time after that period, 
and no doctor took him off work beyond 
the end date of that period. Wall Farms, 
LLC v. Hulsey, 2017 Ark. App. 624, 534 
S.W.3d 771 (2017). 

Workers’ Compensation Commission 
properly reversed the administrative law 
judge’s decision granting temporary total 
disability benefits to a claimant who 
slipped and fell on her hands and knees 
when she was at work on April 22, 2016, 
because claimant was determined to have 
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reached maximum medical improvement 
on April 25, 2016, she failed to prove any 
other compensable injuries other than 
those to her right arm and left knee, she 
had been released to return to work, and 
her own testimony established that her 
noncompensable back injury was the rea- 
son she could not return to work. Davis v. 
Remington Arms Co., 2018 Ark. App. 390, 
557 S.W.3d 894 (2018). 

Substantial evidence supported the 
Workers’ Compensation Commission’s 
finding that the surgery performed on the 
worker was reasonable and necessary and 
that she remained in her healing period 
-and was entitled to temporary total dis- 
ability benefits. The authority of the Com- 
mission to resolve conflicting evidence ex- 
tends to medical testimony; thus, the 
Commission acted within its authority in 
giving more weight to one doctor’s recom- 
mendation for surgery than to another 
doctor’s recommendation for a delay, and 
the award corresponded to both doctors’ 
opinions that the worker had not reached 
maximum medical recovery. Cent. Mo- 
loney, Inc. v. Scoles, 2018 Ark. App. 561, 
565 S.W.3d 134 (2018). | 

Temporary total disability benefits be- 
yond a specific date were properly denied 
given evidence that the claimant’s healing 
period for his compensable cervical and 
thoracic strains ended on the date that a 
physician opined that he had reached 
maximum medical improvement and the 
lack of evidence linking the claimant’s 
syrinx to his compensable injury. Page v. 
Southwestern Bell Tel. Company/AT&T, 
Inc., 2019 Ark. App. 521, 590 S.W.3d 740 
(2019). 

Workers’ Compensation Commission’s 
decision denying a claimant’s request for 
additional temporary total disability ben- 
efits was supported by substantial evi- 
dence where three medical opinions that 
his cervicothoracic syrinx was not caus- 
ally related to his work-related motor ve- 
hicle accident conflicted with a fourth phy- 
sician’s report, and the Commission had 
accepted the medical opinions finding no 
causal relationship. Page v. Southwestern 
Bell Tel. Company/AT&T, Inc., 2019 Ark. 
App. 521, 590 S.W.3d 740 (2019). 


Injury. 

Denial of permanent-disability benefits 
for the employee’s compensable back in- 
jury was inappropriate pursuant to subdi- 
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vision (4)(F)(Gi)(a) of this section because 
unrefuted. testimony established that 
prior to the accident, he never had serious 
back pain and he was physically able to 
perform many activities and all of his 
work duties. Wright v. St. Vincent Doctors 
Hosp. Indem. Ins. Co. of N. Am., 2012 Ark. 
App. 153, 390 S.W.3d 779 (2012). 

Workers’ Compensation Commission 
found that the worker’s symptoms could 
not be causally related to his injury, for 
purposes of subdivision (4) of this section, 
but nothing negated the possibility of any 
causal relationship, and therefore the re- 
cord did not support this medical conclu- 
sion; the court reversed and remanded. 
Vijil v. Schlumberger Tech. Corp., 2012 
Ark. App. 361 (2012). 

As there was an obvious, direct correla- 
tion between the injury appellant claimed 
he suffered at work (a blister) and the 
specific incident he alleged caused that 
injury (repeatedly walking wearing ill- 
fitting work-supplied boots), it was not an 
“unexplained injury”; therefore, he was 
entitled to benefits under subdivision 
(4)(A)G) of this section. Pearson v. Work- 
source, 2012 Ark. 406, 424 S.W.3d 311 
(2012). 

Claimant had the burden, under subdi- 
vision (4)(E) of this section, to prove a 
compensable injury by a preponderance of 
the evidence. Swink v. Rest. Mgmt., 2012 
Ark. App. 490 (2012). 

There was evidence supporting appel- 
lant’s claim that she suffered a compen- 
sable injury to her knee, but this did not 
warrant reversal, as the question was 
whether substantial evidence supported 
the Workers’ Compensation Commission’s 
decision, not whether the evidence sup- 
ported contrary findings. Swink v. Rest. 
Mgmt., 2012 Ark. App. 490 (2012). 

Workers’ Compensation Commission 
found from the evidence that appellant 
had been seen by a doctor previously for 
her knee issues, which supported the con- 
clusion that if she did fall at work, this did 
not play a causal role in her knee issues; 
there was a substantial basis for denying 
the claim. Swink v. Rest. Mgmt., 2012 Ark. 
App. 490 (2012). 

Pursuant to subdivision (4)(F)(i) of this 
section, an appellate court declined to 
reverse an award of disability benefits to 
an employee for a spine injury because 
there was ample evidence that the em- 
ployee was not capable of performing the 
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work duties that the employee had previ- 
ously been able to perform before a work- 
related fall. Efird v. Whelan Sec., Inc., 
2012 Ark. App. 548, 423 S.W.3d 643 
(2012). 

Workers’ compensation benefits were 
not awarded to a claimant for gradual- 
onset injuries to the neck and back under 
subdivisions (4)(A) and (E) of this section 
because the injuries were not reported 
between 2009 and 2011, and no medical 
treatment was sought between 2003 and 
2011. It was the role of the Workers’ 
Compensation Commission to judge the 
credibility of the witnesses. King v. Supe- 
rior Wheels, 2013 Ark. App. 95 (2013). 

Workers’ Compensation Commission 
found the claimant was not credible and 
assigned minimal weight to one doctor’s 
report, but found another doctor’s state- 
ment that the claimant did not have an 
injury to his head, spine, or neck belied 
the claimant’s assertion in that regard; 
because the claimant did not establish a 
causal relationship between his injury 
and his employment, the conclusion that 
he did not prove he sustained a compen- 
sable injury was supported by substantial 
evidence. Vijil v. Schlumberger Tech., 
Corp., 2013 Ark. App. 346, 427 S.W.3d 796 
(2013). 

Worker was on his lunch break when 
the injury occurred, he was not required to 
stay on premises during his break or per- 
form job-related duties, and the injury 
occurred when the break was only half 
over and he did not intend to immediately 
return to work, such that the employer did 
not benefit from the worker’s actions, 
which were for his own convenience; sub- 
stantial evidence supported the finding 


that the injury did not occur within the — 


time and space boundaries of employment 
and was therefore not compensable. Shel- 
ton v. Qualserv Am. Cas. Co., 2013 Ark. 
App. 469 (2013). 

Workers’ compensation claimant was 
unable to show a gradual injury to his 
neck since he did not establish that the 
injury arose out of and in the course of his 
employment; the only evidence was specu- 
lation offered by the claimant. Test results 
showed disc abnormalities and multilevel 
degenerative disc disease, and the Work- 
ers’ Compensation Commission afforded 
more weight to the degenerative condi- 
tion, stating it could have been a factor in 
the injury and need for treatment. Kimble 
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v. Labor Force, Inc., 2013 Ark. App. 601, > 
430 S.W.3d 156 (2013). . 

Workers’ compensation claimant was 
unable to show a neck injury that was 
caused by a specific incident and was 
identifiable by time and place of occur- 
rence because he failed to identify a work 
event that caused his injury; he did not 
remember an acute trauma or report any 
incident or injury, he did not stop working, 
he was able to complete his shift, and he 
did not report any injury or incident to 
co-workers or supervisors. Kimble v. La- 
bor Force, Inc., 2013 Ark. App. 601, 430 
S.W.3d 156 (2013). 

In a dueling-doctors case, a court was 
bound by the findings of the Workers’ 
Compensation Commission under subdi- 
visions (4)(A)(ii)(6) and (E)(ii) of this sec- 
tion that the employee failed to prove that 
he sustained compensable carpal-tunnel 
injuries as a result of his employment. 
Thrapp v. Smith Blair, Inc., 2013 Ark. 
App. 683, 430 S.W.3d 810 (2013). 

Workers’ Compensation Commission 
properly affirmed and adopted an admin- 
istrative law judge’s (ALJ) denial of ben- 
efits for a right-shoulder injury because 
the employee failed to prove a causal 
connection between objective findings of 
an injury and a work-related incident 
where the only evidence in the record 
supporting the employee’s claim that he 
suffered a work-related shoulder injury 
was his own testimony, which the ALJ 
found not credible. Williams v. Baldor 
Elec. Co., 2014 Ark. App. 62 (2014). 

Triggering of the statutory presumption 
shifted the burden of proof to the em- 
ployee to prove by a preponderance of the 
evidence that the injury or accident was 
not substantially occasioned by his use of 
illegal drugs. Edmisten v. Bull Shoals 
Landing, 2014 Ark. 89, 432 S.W3d 25 
(2014). 

Workers’ Compensation Commission 


_arbitrarily disregarded testimony submit- 


ted in support of the employee’s claim, and 
the decision that he failed to rebut the 
presumption that his accident was not 
substantially occasioned by the use of il- 
legal drugs was not supported by substan- 
tial evidence; the employee testified that 
he was not intoxicated on the day of the 
accident, and he presented evidence that 
no one saw him impaired as the result of 
drug intoxication on the day of the acci- 
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dent. Edmisten v. Bull Shoals Landing, 
2014 Ark. 89, 432 S.W.3d 25 (2014). 

Medical testing of the employee estab- 
lished the presence of marijuana metabo- 
lites, which triggered the statutory pre- 
sumption that the injury or accident was 
substantially occasioned by the use of il- 
legal drugs. Edmisten v. Bull Shoals 
Landing, 2014 Ark. 89, 432 S.W.3d 25 
(2014). 

Workers’ Compensation Commission 
erred in finding that the employee failed 
to rebut the statutory presumption that 
his accident was substantially occasioned 
by his use of marijuana, because the Com- 


mission arbitrarily disregarded any testi-. 


mony supporting the employee’s claim, 
which included testimony by coworkers 
and a supervisor that the employee was 
not impaired at the time of the accident, 
and merely speculated that the employee 
was high. Prock v. Bull Shoals Boat Land- 
ing, 2014 Ark. 93, 431 S.W.3d 858 (2014). 

It was the worker’s burden to prove a 
compensable injury, not the employer's 
burden to disprove one. Dismute v. Pot- 
latch Corp., 2014 Ark. App. 176 (2014). 

Substantial evidence supported the de- 
termination by the Workers’ Compensa- 
tion Commission that the worker failed to 
meet his burden of establishing a compen- 
sable injury, given in part the testimony 
that the worker was not lifting any lum- 
ber when he allegedly hurt his back, and a 
doctor stated that the worker did not 
sustain any objective change in his physi- 
cal findings as a result of the alleged 
accident. Dismute v. Potlatch Corp., 2014 
Ark. App. 176 (2014). 

Workers’ Compensation Commission 
found a compensable injury, as the worker 
was directly advancing the company’s in- 
terests at the time of the incident and the 
company benefitted from the work the 
worker performed, and it was clear that 
the Commission’s decision to reverse was 
based on issues of credibility alone; be- 
cause questions of credibility were the 
exclusive province of the Commission, the 
court was foreclosed from determining the 
weight and credibility to be accorded to 
the testimony, and the court affirmed. Hill 
v. Treadaway, 2014 Ark. App. 185, 433 
S.W.3d 285 (2014). 


—Aggravation. 
Workers’ Compensation Commission 


properly found that an employee sus- 
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tained a new compensable injury and was 
entitled to temporary total disability ben- 
efits and attorney’s fees after he felt 
abrupt, excruciating pain as he stepped 
down from an excavator and required help 
to take him to a hospital; while the em- 
ployee had preexisting chronic back pain, 
a new MRI showed, and two doctors 
stated, that the employee’s spine had new 
and/or different injuries. Greene Cty. 
Judge v. Penny, 2019 Ark. App. 552, 589 
S.W.3d 478 (2019). 

Employment circumstances that aggra- 
vate preexisting conditions are compen- 
sable; an aggravation is a new injury 
resulting from an independent incident 
and must be evidenced by objective medi- 
cal findings of a new injury to the preex- 
isting condition. Greene Cty. Judge v. 
Penny, 2019 Ark. App. 552, 589 S.W.3d 
478 (2019). 


—Arising Out of and in the Course of 
Employment. 

Workers’ Compensation Commission 
did not err in reversing an administrative 
law judge and in dismissing an employee’s 
claim, because the only issue in the case 
was whether there was substantial evi- 
dence to support the Commission’s deci- 
sion, and the Full Commission’s opinion 
adequately explained why it found that 
the employee failed to prove she was pro- 
viding employment services at the time of 
her accidental injuries. Ness v. Fort Smith 
Pub. Sch. Dist., 2014 Ark. App. 118 (2014). 

Workers’ Compensation Commission’s 
finding that a housekeeper was acting 
within the course and scope of her employ- 
ment was supported by substantial evi- 
dence where she testified that her pri- 
mary purpose in going to the laundry 
room was to get clean towels. Best West- 
ern Inn v. Paul, 2014 Ark. App. 520, 443 
S.W.3d 551 (2014). 

Claimant for workers’ compensation 
benefits failed to prove that the claimant’s 
injury arose out of and in the course of the 
claimant’s employment because the claim- 
ant was on a personal errand to retrieve 
food for the claimant’s own benefit when 
the claimant injured the claimant’s knee 
in a slip and fall accident while stepping 
into an elevator at the hospital where the 
claimant worked. Ganus v. St. Bernard’s 
Hosp., LLC, 2015 Ark. App. 163, 457 
S.W.3d 683 (2015). 

Workers’ Compensation Commission, 
which determined that a claimant sus- 
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tained a compensable injury arising out of 
and in the course of her employment, 
could reasonably conclude that the claim- 
ant’s briefly leaving her workstation to get 
a snack did not detract from her job du- 
ties, which benefited her employer, di- 
rectly or indirectly. There was nothing in 
the record to suggest that the claimant’s 
actions were inconsistent with her em- 
ployer’s interest in advancing the work. 
Centers for Youth & Families v. Wood, 
2015 Ark. App. 380, 466 S.W.3d 422 
(2015). 

Workers’ Compensation Commission’s 
decision that a truck driver in training 
sustained a compensable injury was sup- 
ported by substantial evidence where, as a 
trainee, the driver was expected to study 
‘or practice backing up the truck, the in- 
jury occurred within the truck during a 
period when the driver was not enjoying a 
leisure time off or free to.do as he pleased, 
and reasonable minds could have con- 
cluded that a discussion of the testimony 
concerning the timing of a Facebook post 
was unnecessary in reconciling conflicting 
evidence. P.A.M. Transp., Inc. v. Eason, 
2018 Ark. App. 77, 540 S.W.3d 308 (2018). 

Workers’ Compensation Commission 
did not err in awarding benefits to the 
claimant, an administrative assistant, be- 
cause reasonable minds could conclude 
that the claimant was acting within the 
scope and course of her employment and 
directly or indirectly advancing her em- 
ployer’s interests when she slipped and 
fell, and, whether she was technically “on” 
or “off? the clock was. not dispositive, as 
the claimant. was expected to respond to 
work queries if she was approached away 
from her desk or before her regular work 


hours began; and the claimant was inside 


the building, and was on her way to her 
office when she was injured. Ark. Sec’y of 
State v. Young, 2018 Ark. App. 508, 559 
S.W.3d 331 (2018). 

Substantial evidence supported the 
Workers’ Compensation Commission’s de- 
cision that a housekeeper failed to estab- 
lish a compensable injury because she was 
not performing employment services at 
the time of the accident; substantial evi- 
dence supported the Commission’s finding 
that the housekeeper was on her way to 
lunch when she fell in the lobby because 
she told the human resources office imme- 
diately following the incident that she fell 
when she was going to lunch and both the 
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human resources officer and the house- 
keeping supervisor testified that the 


housekeeper was walking toward the 


front door when she fell. Rodriguez-Gon- 
zalez v. Jamestown Health & Rehab, LLC, 
2019 Ark. App.. 530, 589 S.W.3d 408 
(2019). 3 

Workers’ Compensation Commission 
did not err in finding that the claimant 
was performing employment services at 
the time she was injured because she 
testified that during her break she re- 
mained on duty and in the building, she 
was clocked in, and she remained on call 
and available to work; she testified that 
she was the only unit coordinator on her 
shift and that if she had been called to 
return to her desk based on an emergency 
or a trauma, she would have been re- 
quired to do so; she stated that she had 
been called back three or four times in the 
past; and the employer derived a benefit 
from the claimant’s remaining in the 
building, immediately available to resume 
her duties. Univ. of Ark. for Med. Scis. v. 
Hines, 2019 Ark. App. 557, 590 S.W.3d 183 
(2019). 

Workers’ compensation claimant was 
not performing employment services at 
the time of his injury where there was no 
testimony that he was assisting a cus- 
tomer at the time of his fall, that he had 
ever done so before clocking in, that he 
had to go through security obstacles be- 
fore reaching the employer and clocking 
in, or that the injury took place in an area 
where he was expected to be engaged in 
work duties. Pratt v. Landers McLarty 
Bentonville, 2021 Ark. App. 184 (2021).. 

Requirement that a workers’ compensa- 
tion claimant park in a certain lot did not 
render his injury compensable where his 
fall took place in an area he was warned 
not to be while on his way to clock in for 
work, and the claimant conceded that his 
fall took place at a time when he was not 
performing any job responsibilities for the 
employer. Pratt v. Landers McLarty Ben- 
tonville, 2021 Ark. App. 184 (2021). 


— —Assaults. 
Claimant was entitled to workers’ com- 
pensation benefits when a co-worker re- 
peatedly hit the claimant with a baseball 
bat during an altercation that occurred in 
their employer’s parking lot on the morn- 
ing of a supervisor-called meeting be- 
tween the parties regarding an incident 
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between them the previous day; the claim- 
ant was not an active participant in the 
assault and the claimant was performing 
employment services at the time of the 
assault as he was well within the time and 
space boundaries of his employment. Dorn 
v. Hous. Auth. Pine Bluff, 2017 Ark. App. 
309, 522 S.W.3d 167 (2017). 

Substantial evidence supported the 
Workers’ Compensation Commission’s 
finding that decedent restaurant em- 
ployee was killed during and in the course 
and scope of his employment because all of 
the evidence demonstrated that the dece- 
dent was carrying out his employer’s pur- 
pose and advancing its interests at the 
time of his death during the armed rob- 
bery; accordingly, the Commission prop- 
erly found that the employer was pro- 
tected by the exclusive-remedy provision. 
Herrera-Larios y. El Chico 71, 2017 Ark. 
App. 650, 535 S.W.3d 305 (2017). 


— —Gradual Development. 

Substantial evidence supported the 
finding that the employee sustained a 
compensable gradual-onset injury to her 
lower back; there was no evidence that the 
employee experienced any back problems 
prior to her employment, there was docu- 
mentation that her pain was exacerbated 
by working, and her pain persisted and 
ultimately required her to quit work. 
Lowe’s Home Ctrs. v. Pope, 2016 Ark. App. 
93, 482 S.W.3d 723 (2016). 


—Carpal Tunnel Syndrome. 
Substantial evidence supported the 
Workers’ Compensation Commission’s 
finding of a compensable injury where 
objective medical findings showed that the 
worker developed bilateral carpal tunnel 
syndrome while employed solely by the 
employer for a period of six years, that his 
job with the employer was repetitive and 
hand-intensive, and that he received rea- 
sonably necessary treatment for the con- 
dition. W L Harper Co. Am. Zurich Ins. 
Co. v. Woods, 2016 Ark. App. 431 (2016). 


—Causal Connection. 

Workers’ Compensation Commission 
properly denied the claimant’s claim for 
permanent partial impairment because 
she failed to establish through her own 
testimony or other means that either the 
annular tear or muscle spasms supported 
the existence of a permanent impairment 
causally related to her 2009 injury. 
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O’Guinn v. Little River Mem’! Hosp., 2013 
Ark. App. 593, 430 S.W.3d 150 (2013). 

Workers’ Compensation Commission 
properly denied an employee’s claim for 
benefits for a back injury allegedly in- 
curred when she fell on a wet floor at work 
because the employee had a long history of 
degenerative joint disease that had pro- 
gressively worsened and a statement in a 
doctor’s notes allegedly providing the nec- 
essary causal connection between her fall 
at work and the back injury appeared to 
be a recitation of medical history given by 
the employee herself. Hymes v. Pinewood 
Health Rehab., 2014 Ark. App. 320 (2014). 

An impairment rating could be based on 
annular tears only if the tear resulted 
from the compensable injury, and the 
causal connection was a fact question for 
the Workers’ Compensation Commission 
to decide. Thompson v. Mt. Home Good 
Samaritan Vill., 2014 Ark. App. 493, 442 
S.W.3d 873 (2014). 

Substantial evidence supported the 
Workers’ Compensation Commission’s 
finding that a claimant failed to prove 
that the claimant sustained a compen- 
sable head injury in a motor vehicle acci- 
dent because there were no complaints by 
the claimant regarding the claimant’s 
head or brain having been injured in the 
accident until more than two years follow- 
ing the event. Furthermore, there was no 
evidence that an MRI finding of scarring 
was related to the accident. Myers v. City 
of Rockport, 2015 Ark. App. 710, 479 
S.W.3d 33 (2015). 

Because the Workers’ Compensation 
Commission failed to make any causal- 
connection findings in connection with the 
claimant’s July 2017 right-shoulder in- 
jury, reversal and remand for the Commis- 
sion to do so was appropriate. Reed v. 
First Step, Inc., 2019 Ark. App. 289, 577 
S.W.3d 424 (2019). 


—Causal Connection Not Shown. 

In a workers’ compensation case, a 
claimant did not recover for neck and 
shoulder injuries because causation was 
not established; a doctor’s report was not 
given weight where it was based on sub- 
jective information provided by the claim- 
ant; it was not credible that a minor 
incident described by the claimant caused 
all the fairly serious injuries as alleged; 
moreover, the claimant had reported prob- 
lems with her neck, as well as numbness, 
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pain, and tingling in her hands for years 
prior to the work-related incident. Hosey 
v. Wal-Mart Assocs., 2016 Ark. App. 189, 
487 S.W.3d 837 (2016). 

Workers’ Compensation Commission 
properly found that claimant failed to 
prove that he sustained a compensable 
injury while acting in the course and scope 
of his employment where there was no 
evidence that he was working for the 
employer during a seizure that preceded 
the brain scan on which he relied, there 
was no evidence of a causal connection 
between a suggested laceration in the 
brain scan and the work accident, given 
that a brain scan on the date of the work 
accident revealed no abnormal findings, 
and claimant failed to argue against the 
possibility that the subsequent seizure 
may have been an intervening cause for 
the suggested laceration. Garcia v. Jensen 
Constr. Co., 2017 Ark. App. 450, 527 
S.W.3d 749 (2017). 

Workers’ Compensation Commission 
properly denied a worker’s claim that she 
suffered a compensable injury because 
there was no indication in her medical 
records of any injury to her left hand and 
wrist due to a work-related injury where 
her medical records only indicated left- 
wrist pain from a fall, not from a work- 
related incident, and her doctor attributed 
her carpal-tunnel syndrome symptoms to 
her morbid obesity. White v. Butterball, 
LLC, 2018 Ark. App. 7, 538 S.W.3d 240 
(2018). 

Workers’ Compensation Commission 
did not err by finding that a claimant 
failed to establish a specific-incident com- 
pensable injury. Substantial medical evi- 
dence supported the Commission’s finding 
that the claimant failed to prove a causal 
connection between any event on a speci- 
fied date and his elbow condition; al- 
though it was one physician’s opinion that 
the claimant’s elbow condition resulted 
from an injury sustained at work, that 
opinion was based on the claimant’s self- 
reported history, and objective medical 
evidence showed that the claimant had a 
prior history of elbow pain. Clark v. Wil- 
lamson G.C., Inc., 2018 Ark. App. 331, 
550 S.W.3d 458 (2018). 

Substantial evidence supported the 
Workers’ Compensation Commission’s de- 
cision that the worker failed to meet her 
burden of proving that her back injury 
arose out of and in the course of her 
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employment; her first low-back com- ~ 
plaints began three months after her fall 
at work and she first sought treatment for 
her back pain 73 days after the fall, and 
given the lapse of time between her fall 
and the manifestation of her symptoms, 
reasonable persons might disagree about 
the causal connection between the two. 
Webb v. Wal-Mart Assocs., 2018 Ark. App. 
627, 567 S.W.3d 86 (2018). 

Substantial evidence supported the 
Workers’ Compensation Commission’s de- 
cision that the claimant failed to prove 
that her left-shoulder problems were 
causally connected to an incident at work 
as they were degenerative in nature. Reed 
v. First Step, Inc., 2019 Ark. App. 289, 577 
S.W.3d 424 (2019). 

Workers’ Compensation Commission 
properly affirmed and adopted the find- 
ings of fact and conclusions of law made 
by an administrative law judge that an 
employee did not sustain the cervical in- 
jury in the same accident that caused a 
hairline fracture to her sternum because 
the employee did not convey any problems 
with her neck for two weeks, the initial 
medical records affirmatively indicated 
that there were no problems with her 
neck, and it could not be said that fair- 
minded persons with the same facts be- 
fore them could not have reached the 
conclusions of the Commission. Bledsoe v. 
Viskase Cos., 2020 Ark. App. 53, 593 
S.W.3d 512 (2020). 


—Evidence. 

It was the worker’s burden to prove that 
his back injury arose out of and in the 
course of his employment, in addition to 
the other requirements for a compensable 
injury; his conflicting statements regard- 
ing the cause of his injury were indeed 
relevant to the determination of whether 
he proved that he sustained a compen- 
sable injury, and the administrative law 
judge did not deny the claim based on a 
failure to give sufficient notice. Leming v. 
La-Z-Boy, Inc., 2015 Ark. App. 336, 463 
S.W.3d 719 (2015). 

Substantial evidence supported the 
Workers’ Compensation Commission’s de- 
cision that an employee failed to establish 
that she had sustained a compensable 
back injury while working for the em- 
ployer because the employee admitted she 
had been treated for back pain prior to the 
accidents; the employee did not immedi- 
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ately report the accident to her employer 
and paid for the medical treatment her- 
self, and no coworker knew about the 
accident or the injury until several weeks 
after the occurrence. Halliday v. N. Ark. 
Reg’l Med. Ctr., 2016 Ark. App. 392, 500 
S.W.3d 198 (2016). 

Employee argued that because no alter- 
native explanation for his knee injury was 
proven or even offered, the Workers’ Com- 
pensation Commission was required to 
speculate to find that his claim was not 
compensable, but the court disagreed; to 
prove the occurrence of a specific-incident 
compensable injury, employee had to es- 
tablish that the injury was one arising out 
of and in the course of employment, and as 
the Commission was to determine cred- 
ibility, weigh the evidence, and resolve 
conflicts in medical testimony and evi- 
dence, the Commission’s decision was sup- 
ported by substantial evidence in this 
case. Godwin v. Garland Cnty. Landfill, 
2016 Ark. App. 498, 504 S.W.3d 660 
(2016). | 

Workers’ Compensation Commission 
did not err in finding that a claimant’s 
compensable injury was established by 
objective medical evidence given the treat- 
ing physician’s treatment notes, and the 
progression of the injury that led to am- 
putation of the claimant’s toe. St. Jean 
Indus. v. Ezell, 2016 Ark. App. 516, 504 
S.W.3d 679 (2016). 

Workers’ Compensation Commission’s 
decision denying compensability of a 
worker’s claim was supported by substan- 
tial evidence where the Commission had 
considered a treating physician’s report 
noting the presence of muscle spasms in 
the cervical and lumbar spine, the evi- 
dence that the claimant suffered from 
preexisting conditions in his neck, back, 
hip, and head, the Commission found the 
claimant not credible based on his con- 
flicting answers about the extent of his 
injuries, and the case turned on the claim- 
ant’s. credibility. Johnson v. PA.M. 
Transp., Inc., 2017 Ark. App. 514, 529 
S.W.3d 678 (2017). 

Substantial evidence supported the 
Workers’ Compensation Commission’s 
finding that a claimant failed to prove 
physical bodily harm where it focused on a 
medical note in a treating physician’s re- 
port stating that the incident in which the 
claimant lifted a lot of weight did not or 
may not have caused the radiological find- 
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ings in his back. Grantham v. Hornbeck 
Agric. Group, LLC, 2017 Ark. App. 520, 
529 S.W.3d 666 (2017). 

Workers’ Compensation Commission 
did not err in concluding that a truck 
driver suffered a compensable injury 
when he tripped and fell; the Commission 
weighed the conflicting evidence, the em- 
ployer pointed to no evidence indicating 
that the driver had a herniated disc before 
the fall, and an MRI indicated acute disc 
herniation that a neurosurgeon causally 
correlated to the incident at work. Marten 
Transp., Ltd. v. Morgan, 2017 Ark. App. 
608, 532 S.W.3d 139 (2017). 

Workers’ Compensation Commission’s 
findings as to the date of compensability 
were supported by substantial evidence; 
the finding that the claimant sustained 
compensable back injuries in a later inci- 
dent while working on a farm was sup- 
ported by objective medical findings, while 
there was a lack of objective medical find- 
ings to support the claimant’s claim of a 
compensable back injury in an earlier 
incident at work. Wall Farms, LLC v. 
Hulsey, 2017 Ark. App. 624, 534 S.W.3d 
771 (2017). 

Employee sustained a compensable in- 
jury to his neck when moving a desk, as 
there was a significant change in his con- 
dition following the work accident; his 
prior neck injury had not limited his ac- 
tivities following his military discharge, 
and the evidence showed a current herni- 
ated disc with spinal bleeding, indicative 
of an acute injury. Ark. Dep’t of Health v. 
Lockhart, 2020 Ark. App. 166, 594 S.W.3d 
924 (2020). 


—Head Injury. 

Workers’ Compensation Commission 
did not err in affirming and adopting the 
administrative law judge’s opinion that 
the claimant sustained a compensable 
head injury as there was substantial evi- 
dence to support the finding that she fell 
off a yoga ball at work and suffered a scalp 
contusion. The Commission did not err in 
giving more weight to an audiologist’s 
opinion that the claimant’s current com- 
plaints were caused by her fall at work 
and not her preexisting conditions; the 
audiologist found that the ringing in the 
claimant’s ears was made worse after her 
fall due to swelling in the nerves, and that 
her current vertigo complaint more likely 
than not was a result of the impact to her 
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head, and not the 2012 car accident. 
Northwest Ark. Cmty. College v. Migliori, 
2018 Ark. App. 286, 549 S.W.3d 399 
(2018). end 


—Independent Intervening Cause. 

Workers’ Compensation Commission 
properly denied death benefits to a de- 
ceased worker’s surviving beneficiaries 
because the decedent had been using opi- 
ates for some time prior to his compen- 
sable injury, had a proclivity to drug ad- 
diction, and the decedent’s overdose and 
resultant death was unreasonable and an 
independent intervening cause not re- 
lated to the work where he took a substan- 
tial overdose of methadone that was not in 
response to uncontrolled pain, but was 
instead simply the result of his drug ad- 
diction. Loar v. Cooper Tire & Rubber Co., 
2014 Ark. App. 240 (2014). 

Workers’ Compensation Commission 
properly awarded an employee additional- 
medical benefits because he had been re- 
ceiving various benefits for nearly two 
years before he filed an AR-C Form, the 
first hearing on the employee’s claim for 
additional-medical benefits was held more 
than eight years later, the “additional 
follow-up care” sought by the employee 
was reasonably necessary medical treat- 
ment, and a subsequent car wreck was not 
an independent intervening cause of the 
employee’s need for further medical treat- 
ment where his conduct was not unrea- 
sonable and he was never restricted from 
driving by any doctor. Nabholz Constr. 
Corp. v. White, 2015 Ark. App. 102 (2015). 

Substantial evidence supported the 
findings that a worker’s compensation 
claimant, who had worked as a correc- 
tional officer for 23 years, was entitled to 
20% wage-loss disability in addition to a 
3% anatomical rating and that the com- 
pensable back injury was the major cause 
of the disability, despite the employer’s 
contention that an unauthorized surgery 
constituted a nonwork-related indepen- 
dent intervening cause that was improp- 
erly considered in awarding wage loss. 
The findings were based on proper wage- 
loss factors, the opinion adequately dis- 
cussed the rationale, and the causation 
findings were supported by the claimant’s 
testimony and medical evidence. Ark. 
Dep't of Corr. v. Jackson, 2019 Ark. App. 
124, 571 S.W.3d 539 (2019). 
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—Intoxicants. 

Workers’ Compensation Commission 
properly awarded temporary total-disabil- 
ity benefits to an employee because the 
Commission found that the employer and 
its insurance carrier failed to establish the 
presence of illegal drugs in the employee’s 
body, and the rebuttable statutory pre- 
sumption was not triggered; no urine, 
blood, or hair-follicle test was adminis- 
tered, no drug or drug paraphernalia was 
found on the employee’s person, and, 
while the employee allegedly said that he 
ingested methamphetamine within 24 
hours of the accident, no medical person- 
nel were questioned about what he sup- 
posedly said, and the employee’s testi- 
mony that he was still being treated for 
his injury was substantial evidence that 
he was within his healing period when the 
hearing occurred. Nat'l Transit Staffing, 
Inc. v. Norris, 2018 Ark. App. 229, 547 
S.W.3d 730 (2018). 

Appellate court affirmed the Workers’ 
Compensation Commission’s decision de- 
nying an employee’s claim for benefits 
based on his failure to rebut the statutory 
presumption that the accident was sub- 
stantially occasioned by alcohol; although 
witnesses testified that there was no indi- 
cation that the employee was intoxicated, 
the employee’s blood tested positive for 
alcohol at the hospital on the morning of 
his one-car accident, which had occurred 
while he was driving to the airport to 
travel to meet with an out-of-state cus- 
tomer, and a physician/toxicologist, who 
testified as an expert witness, opined that 
alcohol contributed significantly to the 
cause of the accident. Papageorge v. Tyson 
Shared Servs., 2019 Ark. App. 603, 59 
S.W.3d 800 (2019). ; 

Denial of benefits to a claimant was 
appropriate because the Workers’ Com- 
pensation Commission found that. the 
claimant failed to rebut the presumption 
that her injury was substantially occa- 
sioned by the use of illegal drugs when she 
severed part of her finger while using a 
cutting machine and tested positive for 
marijuana metabolites immediately after 
the accidental injury. The claimant, who 
had been at the job only five days when 
injured, offered no evidence except her 
self-serving testimony as to how and 
whether she was trained by the employer. 
Blair v. Am. Stitchco, Inc., 2020 Ark. App. 
38, 593 S.W.3d 44 (2020). 
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Claimant, who tested positive for mari- 
juana, failed to rebut the statutory pre- 
sumption that his work-related injury was 
substantially occasioned by the use of il- 
legal drugs; further, the Workers’ Com- 
pensation Commission made express find- 
ings regarding the credibility of the 
witnesses and it is not the role of the 
appellate court to reweigh the evidence. 
Allen v. Employbridge Holding Co., 2020 
Ark. App. 127, 594 S.W.3d 165 (2020). 


—Neck. 

Medical tests detected only early degen- 
erative neck changes and contained no 
findings supporting a neck injury attrib- 
utable to a traumatic event at work; there 
was a failure of proof of objective medical 
findings to support a compensable neck 
injury. Lowe’s Home Ctrs. v. Pope, 2016 
Ark. App. 93, 482 S.W.3d 723 (2016). 


—New Injury. 

Workers’ Compensation Commission 
properly awarded an employee temporary 
total disability compensation because he 
proved he had a compensable injury; the 
objective evidence showed that the em- 
ployee’s injuries prior to surgeries had 
been greatly improved, if not eradicated, 
by the time he returned to work after 
surgery and were aggravated by the work 
injury he received the day after he re- 
turned to work. City of El Dorado v. 
Smith, 2017 Ark. App. 307, 521 S.W.3d 
523 (2017). 

Workers’ Compensation Commission 
did not err in finding that an employee 
remained in his healing period after he 
saw a doctor. The doctor appeared to have 
given contrary opinions, one in which the 
employee experienced a new work injury 
that aggravated his pre-existing condi- 
tions and another in which he was not 
suffering from a new injury with his 
symptoms simply being a continuation of 
previous, pre-surgery symptoms, and the 
appellate court deferred to the commis- 
sion’s resolution of conflicting evidence. 
City of El] Dorado v. Smith, 2017 Ark. App. 
307, 521 S.W.3d 523 (2017). 

Workers’ Compensation Commission 
did not err in awarding an employee medi- 
cal benefits in the form of surgery because 
the employee testified that a doctor was 
recommending surgery, and there was no 
evidence before the Commission to the 
contrary. City of El Dorado v. Smith, 2017 
Ark. App. 307, 521 S.W.3d 523 (2017). 
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—Not Shown. 

There was a substantial basis for the 
Workers’ Compensation Commission to 
find that the claimant failed to establish a 
compensable lower-back injury, given the 
lapse of time between the injury and the 
claimant’s complaints of lower-back pain 
and doctors’ opinions that the lower-back 
MRI showed degenerative, preexisting 
changes. Newby v. Century Indus., 2017 
Ark. App. 527, 530 S.W.3d 386 (2017). 

Workers’ Compensation Commission 
properly found that the claimant failed to 
prove that she sustained a compensable 
injury; there was simply no evidence of a 
specific injury other than the claimant’s 
own testimony, and witness credibility 
was for the Commission to decide. John- 
son v. NPC Int’, Inc., 2018 Ark. App. 25, 
538 S.W.3d 859 (2018). 

Workers’ Compensation Commission 
properly determined that a worker did not 
suffer a compensable injury when he al- 
legedly slipped and fell on a sheet of ice on 
a freezer floor because the Commission 
specifically found the worker not to be a 
credible witness, there were no witnesses 
to corroborate his claim, the worker did 
not report the incident until over a month 
later after the accident, he gave compet- 
ing reasons for his neck pain to his medi- 
cal providers, and an MRI only noted 
degenerative changes. Collier v. Walmart 
Assocs., 2018 Ark. App. 129, 544 S.W.3d 
69 (2018). 

There was a substantial basis for the 
Workers’ Compensation Commission’s de- 
nial of a worker’s claim where there was 
no indication in her medical records that 
her back injury was work-related, she had 
no witness to corroborate her story about 
the alleged cause of her neck or back 
problems, and she never reported any 
alleged work-related incident to her su- 
pervisor until her doctor sent her for an 
MRI almost a month after she claimed the 
alleged incident occurred. Gunter v. Bill’s 
Super Foods, Inc., 2018 Ark. App. 134, 544 
S.W.3d 571 (2018). 

Claimant failed to prove that he sus- 
tained a compensable injury while em- 
ployed by the logging company because 
the Commission believed the testimony of 
the logging company’s witnesses that the 
claimant did not injure himself in the 
woods lifting a boulder on May 9, 2016, 
and did not complain of — or report — an 
injury or back pain; the logging company 
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introduced evidence that the claimant had 
been involved in a traumatic high-speed 
ATV accident that had put him off work 
for two weeks just over a month before his 
alleged back injury; and the evidence be- 
fore the Commission could have supported 
a finding that the claimant went to the 
emergency room on May 9, 2016, seeking 
drugs and was willing to fabricate an 
injury to obtain them. Hargis v. Lovett, 
2018 Ark. App. 227, 547 S.W3d 724 
(2018). 

Workers’ Compensation Commission’s 
finding that an employee’s right-knee in- 
jury was not work-related was supported 
by the evidence because the employee did 
not experience pain or swelling in her 
right knee until after her knee popped and 
buckled while she was standing at church; 
the employee was able to complete her job 
duties and drive herself to church without 
any indication that she was injured. Mc- 
Cutchen v. Human Dev. Ctr., 2018 Ark. 
App. 239, 547 S.W.3d 508 (2018). 

Workers’ Compensation Commission 
did not err in denying medical treatment 
for the claimant’s lower back, wrists, and 
thumbs as she failed to prove that she 
sustained any compensable injuries other 
than the stipulated compensable injuries 
to her right arm and left knee; claimant 
did not show that the additional injuries 
were causally connected to her work acci- 
dent as the claimant did not report those 
injuries during her treatment on the day 
of the accident, another doctor’s MRI of 
the claimant’s lumbar spine showed 
chronic degenerative problems with no 
reference to an acute injury, and x-rays of 
her thumbs revealed degenerative arthri- 
tis. Davis v. Remington Arms Co., 2018 
Ark. App. 390, 557 S.W.3d 894 (2018). 

Substantial evidence supported the 
Workers’ Compensation Commission’s de- 
cision to deny benefits to a pro se claimant 
because medical records revealed that, for 
years before the claimant’s fall at work, 
the claimant suffered from the physical 
symptoms that she alleged were the result 
of the injury at work. Furthermore, there 
was no post-accident medical evidence to 
establish any of the claimant’s alleged 
injuries with objective findings as re- 
quired. Marshall v. Ark. Dep’t of Corr., 
2020 Ark. App. 112, 594 S.W.3d 160 
(2020). 
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—Performing Employment Services. 

Claimant, a staff pharmacist, sustained 
a compensable injury, as he was perform- 
ing employment services when he broke. 
his leg climbing the curb of the pharmacy 
because he approached the pharmacy to 
check on the building after the security 
alarm sounded. There was testimony that 
claimant and the pharmacy manager 
agreed that claimant had to go to the 
pharmacy to check the alarm; and there 
was testimony that the police refused to 
disclose whether the building had been 
physically breached, which related di- 
rectly to claimant’s job description that he 
was responsible for ensuring the premises 
were secure and for preventing loss. 
Kroger Ltd. P’ship I v. Bess, 2018 Ark. 
App. 404, 555 S.W.3d 417 (2018). 


—Preexisting Infirmity. 

Workers’ Compensation Commission 
properly denied compensability because 
an employee failed to prove an aggrava- 
tion of a preexisting condition and to sup- 
port his claim with new objective medical 
findings where he had been diagnosed 
with significant left-knee problems prior 
to his employment with the employer, 
arthroscopic surgery had already been 
recommended, and the employee failed to. 
disclose his preexisting condition on an 
employment questionnaire. Willis v. Great 
Dane Trailers, 2014 Ark. App. 547, 444 
S.W.3d 423 (2014). 

Substantial evidence supported the 
Workers’ Compensation Commission’s 
finding that the claimant failed to prove 
that she suffered a compensable neck in- 
jury where she answered no when the ALJ 
specifically asked her whether she felt 
anything in her neck when she was climb- 
ing the ladder and her back popped, she 
did not report a neck injury on the date of 
the incident to her employer or doctor, her 
neck exam revealed no abnormalities, a 
doctor opined that the claimant’s neck and 
arm complaints were not work-related, 
and it was undisputed that she suffered 
from a significant preexisting neck injury. 
Willis v. Ark. Dep’t of Corr., 2021 Ark. App. 
50, 616 S.W.3d 679 (2021). 

Workers’ Compensation Commission’s 
decision denying compensability for the 
claimant’s alleged left shoulder and neck 
injuries displayed a substantial basis; al- 
though the employee claimed that he sus- 
tained those injuries, or aggravated them, 
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during a specific incident, there were sev- 
eral references in the medical records 
showing that his complaints of left shoul- 
der and neck pain began before the al- 
leged incident occurred. And in a neuro- 
surgery questionnaire, the claimant 
himself represented that this was not a 
workers’ compensation injury. Osburn v. 
Pepsi Cola Metro Bottling Co., 2021 Ark. 
App. 157 (2021). 


—Rapid Repetitive Motion. 

Workers’ compensation benefits were 
properly awarded to a claimant due to a 
cumulative trauma to her left knee as a 
rapid repetitive motion injury under this 
section where the claimant had to move 
constantly, had to climb ladders for 5 
hours of an 8-hour shift, and had to move 
quickly in order to make quota. Substan- 
tial evidence supported the findings that 
the repetitive and rapidity elements were 
met. Gates Corp. v. Friend, 2015 Ark. App. 
89 (2015). 

Argument that the Workers’ Compensa- 
tion Commission erred as a matter of law 
in finding that a benefits claimant had 
sustained a cumulative trauma injury to 
her left knee and awarding benefits was 
rejected because the issue of whether an 
injury meets the rapid-repetitive-motion 
requirement is a question of fact. Gates 
Corp. v. Friend, 2015 Ark. App. 89 (2015). 

Workers’ Compensation Commission’s 
decision that a highway employee’s weed- 
eating activities did not equate to a rapid- 
repetitive movement for purposes of his 
workers’ compensation claim was sup- 
ported by substantial evidence; weed-eat- 
ing was a “second duty” to his other tasks, 
it only occurred during mowing season, 
and the amount of time he spent actually 
weed-eating varied depending on where 
the mowing crews were working. Carlat v. 
Ark. Highway & Transp. Dep’t, 2018 Ark. 
App. 157, 546 S.W.3d 514 (2018). 


—Specific Incident. : 

/ Workers’ Compensation Commission 
found the record devoid of credible evi- 
dence to support the worker’s contention 
that a fracture was the result of a specific, 
work-related incident; the Commission 
did not believe the worker’s testimony 
that he had injured his foot while work- 
ing, and the appellate court was bound by 
that credibility determination. Yates v. 
Boar’s Head Provisions Co., 2017 Ark. 
App. 133, 514 S.W.3d 514 (2017). 
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Claimant proved that he sustained a 
compensable left-knee injury because he 
testified he was escorting a prisoner down 
the stairs with his supervisor when he felt 
his knee pop, and he reported it to the 
supervisor; although he knew an incident 
report needed to be filled out, he explained 
that he did not as they were busy; the 
claimant did not report the injury until 
two days after going to the doctor when he 
returned for his shift as he knew there 
was no light-duty work; and the adminis- 
trative law judge found that the claimant 
suffered a new knee injury as the claimant 
felt his left knee pop, he developed edema 
and a limp, and fluid had to be aspirated 
from his knee. Ark. Dep’t of Corr. v. Clary, 
2018 Ark. App. 51, 541 S.W.3d 486 (2018). 

Workers’ Compensation Commission 
did not err in awarding benefits to an 
employee arising out of a motor vehicle 
accident because the issue of whether the 
driver of the other vehicle was traveling 
30 miles an hour at the time of the acci- 
dent and rear-ended the employee at a 
stop light or instead the employee backed 
into the other driver was one of credibility 
and weight to be accorded to the evidence. 
Sears Roebuck & Co. v. Brown, 2020 Ark. 
App. 98, 594 S.W.3d 896 (2020). 

Substantial evidence supported the ad- 
ministrative law judge’s and the Workers’ 
Compensation Commission’s reasons for 
denying the claimant benefits because the 
preponderance of the medical and other 
evidence revealed that the claimant’s gas- 
trointestinal (GI) bleed of unknown cause 
was idiopathic in nature and therefore not 
compensable; the injuries sustained to his 
forehead and knee as a result of fainting 
from blood loss were also not compen- 
sable; and, for purposes of the GI bleed, 
the claimant was unable to point to one 
specific instance while working on his 
shifts where he felt or experienced a 
physical manifestation of sustaining an 
injury while he was at work. Nolen v. 
Walmart Assocs., 2021 Ark. App. 68, 618 
S.W.3d 159 (2021). 


—Work-Related. 

Workers’ Compensation Commission 
did not err in finding that the claimant 
failed to prove a work-related injury to his 
back, as there were numerous inconsis- 
tencies in the evidence, including the 
claimant’s testimony that the injury oc- 
curred on one date and medical records 
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showing that the injury occurred two days 
earlier, and testimony that the claimant 
told.a co-worker he had hurt his back at 
home over the weekend. Ayers v. City of 
Ashdown, 2014 Ark. App. 270 (2014). 
Workers’ Compensation Commission 
properly denied an employee’s claim for 
benefits because the employee failed to 
prove that she had sustained a compen- 
sable injury; the employee admitted that 
she was not carrying out any tasks related 
to her job activity when she went to the 
cafeteria to get something to eat and that 
she was not required to perform any job 
duties during her break, she had no medi- 
cal condition that required her to have a 
mid-morning snack, and her job was not 


particularly physically demanding, such | 


that a snack would be necessary to con- 
tinue working until she was able to eat 
lunch. Fulbright v. St. Bernard’s Med. Ctr. 
Risk Mgmt. Res., 2016 Ark. App. 417, 502 
S.W.3d 540 (2016). 

Workers’ Compensation Commission 
did not err in finding that the injury was 
compensable where it acknowledged that 
the treating physician checked “no” in 
answering whether the disability arose 
from employment, but weighed that 
against the other medical evidence in the 
record. St. Jean Indus. v. Ezell, 2016 Ark. 
App. 516, 504 S.W.3d 679 (2016). 

Workers’ Compensation Commission 
did not err in finding a causal connection 
between the injury and the employment, 
given the claimant’s testimony that a cool- 
ant had soaked his boots, socks, and feet, 
as well as the treating physician’s notes 
that the claimant worked in coolant water 
that caused his boots to fall apart and 
recommending that the claimant get wa- 
terproof chemical-resistant boots. St. Jean 
Indus. v. Ezell, 2016 Ark. App. 516, 504 
S.W.3d 679 (2016). 

Workers’ Compensation Commission 
did not err in concluding that the claim- 
ant’s right shoulder injury was compen- 
sable because the claimant’s failure to 
immediately report an injury or provide 
corroboration regarding the incident was 
not fatal to her claim as the administra- 
tive law judge and the Commission appar- 
ently found her to be a credible witness; 
while the emergency room records did not 
reflect that the claimant reported. her in- 
jury being work-related, the claimant tes- 
tified that she did inform hospital person- 
nel of that fact; and the fact that the 


LABOR AND INDUSTRIAL RELATIONS 


22 


family physician’s notes did not state that 
the injury was work-related was immate- 
rial as those notes did not include any 
remarks regarding how the injury oc- 
curred. M.A. Mortenson Cos. v. Reed, 2019 
Ark. App. 569, 589 S.W.3d 487 (2019).. 


Intoxicants. 

Workers’ compensation benefits claim- 
ant failed to rebut by a preponderance of 
the evidence the presumption under sub- 
division (4)(B)(iv) of this section that an 
accident involving the severance of his 
fingers was substantially occasioned by 
the use of marijuana. The evidence 
showed that the claimant was using a 
machine in a manner other than how he 
was instructed, he tested positive for 
marijuana metabolites, and he admitted 
that marijuana made him less attentive, 
made it harder for him to concentrate, and 
made it more difficult for him to react 
quickly. Hudgens v. Aid Temp. Servs., 
2012 Ark. App. 471 (2012). 

Workers’ Compensation Commission 
did not err in affirming the award of 
benefits for a left-wrist injury sustained 
by claimant in a fall from a ladder. Be- 
cause no test was performed on claimant 
in proximity to his work accident to estab- 
lish the presence of drugs or alcohol in his 
system, the presumption of non-compen- 
sability under subdivision. (4)(B)(iv)(b) of 
this section was not triggered; therefore, 
the burden did not shift to claimant to 
disprove that his work accident was sub- 
stantially occasioned by the use of mari- 
juana or alcohol. Weld Rite, Inc. v. Dun- 
gan, 2012 Ark. App. 526, 423 S.W.3d 613 
(2012). 

Workers’ Compensation Commission 
properly denied an employee’s claim for 
benefits based on his failure to rebut the 
statutory presumption that the accident 
was substantially occasioned by his use of 
illegal drugs; after the employee fell from 
a ladder, he was taken to a hospital where 
a urine sample tested positive for meth- 
amphetamine, there was no evidence that 
the employee ingested a medicine that 
contained legal methamphetamine, which 
might cause a false-positive result, and 
the employee did not prove that the angle 
iron behind the ladder caused his fall. 
Reed v. Turner Indus., 2015 Ark. App. 43, 
454 S.W.3d 237 (2015). 


Major Cause. 
Worker had bilateral quadriceps tendon 
tears, a doctor assigned a disability rating 
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of 35 and 32 percent to the right and left 
lower extremities respectively, and the 
Workers’ Compensation Commission ac- 
cepted the ratings and found that the 
worker had proven her compensable inju- 
ries to be the major cause of impairment; 
the Commission exercised its duty to as- 
sess the evidence to make a finding of 
permanent impairment, and substantial 
evidence supported this decision. Fire- 
stone Bldg. Prods. v. Hopson, 2013 Ark. 
App. 618, 430 S.W.3d 162 (2013). 

Neck injury was not compensable be- 
cause physician failed to state that the 
alleged work injury was the major cause 
for the need for treatment, and claimant 
testified that she could not figure out 
where else she would have sustained ex- 
tensive wear and tear on her neck. Claim- 
ant first asserted this conclusion nearly 
two years after she left work without ever 
reporting a neck injury, and speculation 
and conjecture did not take the place of 
proof. Weaver v. Ark. Dep’t of Corr., 2015 
Ark. App. 346, 464 S.W.3d 133 (2015). 

Workers’ Compensation Commission’s 
decision that the employee suffered a 
gradual-onset injury to his neck was sup- 
ported by substantial evidence where the 
Commission relied on a physician’s letter 
that clearly stated that the significant 
work-obligations that the employee per- 
formed most likely contributed to the un- 
derlying condition and the development of 
neck pain and radiculopathy, thereby 
showing that the injury was a major cause 
of the disability or need for medical treat- 
ment. Harrison v. Street & Performance, 
Inc., 2017 Ark. App. 611, 533 S.W.3d 648 
(2017). 

Workers’ Compensation Commission’s 
finding of a 37% impairment rating was 
affirmed; although a doctor opined that 
claimant’s workplace injury was only 50% 
caused by the compensable injury, the 
claimant testified that he had remained 
quite physically active prior to the acci- 
dent despite having polio, he had been 
able to move around with a right-leg brace 
and a crutch, but after the accident he was 
confined to a wheelchair or scooter. Ark. 
State Military Dep’t v. Jackson, 2019 Ark. 
App. 92, 568 S.W.3d 811 (2019). 


Medical Opinions. 

For purposes of § 11-9-508(a), substan- 
tial evidence supported the determination 
that the treatment given by one doctor 


WORKERS’ COMPENSATION 


11-9-102 


was causally related to and necessary for 
treating the claimant’s compensable in- 
jury; a 2006 MRI showed a moderate 
herniation, but a 2010 MRI showed a 
large herniation, and although a medical 
center claimed that a physican’s opinion 
concerning compensability was not stated 
within a reasonable degree of certainty 
under subdivision (16)(B) of this section, 
the court disagreed because the physician 
and doctor related the treatment and sur- 
gery to the compensable cervical-spine in- 
jury, the Workers’ Compensation Commis- 
sion credited their opinions, and the court 
left the weighing of the medical evidence 
to the Commission. St. Edward Mercy 
Med. Ctr. & Sisters of Mercy Health Sys. 
v. Chrisman, 2012 Ark. App. 475, 422 
S.W.3d 171 (2012). 


Objective Findings. 

In a workers’ compensation case, medi- 
cal treatment provided for shortness of 
breath and chest pain was reasonable and 
necessary medical treatment for a work- 
related ankle injury; after the claimant 
began medication due to ongoing prob- 
lems with his ankle, he sought treatment 
in the emergency room for a cardiac evalu- 
ation and diagnostic testing. Although ob- 
jective medical evidence is necessary to 
establish the existence and extent of an 
injury, it is not essential to establish the 
causal relationship between the injury 
and a work-related accident. Centria; Inc. 
v. Bailey, 2015 Ark. App. 270 (2015). 

X-ray showed soft tissue swelling in the 
worker’s right ankle, which could be an 
objective medical finding, plus an MRI, 
which showed swelling and that a tendon 
was torn, was a diagnostic test that was 
objective and outside the workers’s con- 
trol; there was no prior medical history 
showing that the worker had been diag- 
nosed with a torn tendon before the fall at 
work, and thus there was substantial 
medical evidence supported by objective 
findings. Lexicon Holding Co. v. Howard, 
2015 Ark. App. 292, 462 S.W.3d 696 
(2015). 

“Objective findings” under this section 
are those findings which cannot come un- 
der the control of the patient, and all of 
the medical evidence related to the injury, 
other than the x-ray, were based on the 
worker’s subjective complaints; thus, the 
Workers’ Compensation Commission’s de- 
cision finding that the worker failed to 
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prove by a preponderance of the evidence 
a compensable back injury was supported 
by substantial evidence. Leming v. La-Z- 
Boy, Inc., 2015 Ark. App. 336, 463 S.W.3d 
719 (2015). 

Workers’ Compensation Commission 
determined that the claimant was entitled 
to a 10% permanent partial-disability rat- 
ing because the 10% rating was supported 
by objective medical findings, including 
the post-injury MRI, which confirmed ab- 
normalities in the claimant’s brain; the 
abnormalities were causally related to the 
October 31, 2011, compensable injury; the 
claimant proved that the compensable in- 
jury was the major cause of his 10% per- 
manent anatomical-impairment rating; 
and the doctor, based upon patient history, 
examination, the MRI, and the American 
Medical Association’s Guides to the Evalu- 
ation of Permanent Impairment, used his 
medical expertise to render an opinion 
concerning the claimant’s permanent im- 
pairment. St. Francis County v. Watling- 
ton, 2015 Ark. App. 497, 470 S.W.3d 684 
(2015). ~ 

Substantial evidence supported the 
findings and conclusion of the Workers’ 
Compensation Commission that the 
worker suffered a 40% permanent impair- 
ment to his wrist; the Commission inter- 
preted pin-prick test results to reflect the 
partial wrist denervation mentioned in 
the surgical report and concluded that the 
rating corresponded with the median 
nerve distribution, and implicit in the 
Commission’s decision was a finding that 
the claimant credibly testified that the 
doctor had manipulated his hand during 
the examination. Emergency Ambulance 
Servs. v. Pritchard, 2016 Ark. App. 366, 
498 S.W.3d 774 (2016). 

Opinion of the Workers’ Compensation 
Commission displayed a substantial basis 
for the denial of relief because there were 
no objective medical findings to support 
the employee’s claim; the Commission 
was entitled to rely on the opinion of the 
doctor who reviewed x-rays and MRIs but 
reported no objective medical findings re- 
lated to the employee’s injuries or an 
aggravation of any preexisting condition. 
Bittle v. Wal-Mart Assocs., 2017 Ark. App. 
639, 537 S.W.3d 753 (2017). 

Substantial evidence supported the 
Workers’ Compensation Commission’s de- 
cision that a claimant was entitled to a 
29% permanent impairment rating to the 
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body as a whole for a brain injury because 
the severity of the claimant’s skull frac- 
tures and the presence of pneumocepha- 
lus on the claimant’s CT scan, coupled 
with the testimony of a clinical psycholo- 
gist and a board-certified neurologist that 
the claimant suffered a brain injury, es- 
tablished that the claimant did, in fact, 
suffer a compensable injury to the brain. 
Multi-Craft Contrs., Inc. v. Yousey, 2018 
Ark. 107, 542 S.W.3d 155 (2018). 

Workers’ Compensation Commission’s 
finding that a claimant was not entitled to 
permanent impairment benefits for the 
claimant’s nerve-injury claims was appro- 
priate because the impairment rating es- 
tablished by a board-certified neurologist 
was based solely on the claimant’s level of 
pain. Multi-Craft Contrs., Inc. v. Yousey, 
2018 Ark. 107, 542 S.W.3d 155 (2018). 

Workers’ Compensation Commission 
did not err in awarding benefits to the 
claimant because objective medical find- 
ings supported the existence of an injury 
to the claimant’s low back as she had 
significant soft-tissue swelling. Ark. Sec’y 
of State v. Young, 2018 Ark. App. 508, 559 
S.W.3d 331 (2018). 

Workers’ Compensation Commission 
did not arbitrarily disregard an orthope- 
dic surgeon’s medical opinion without a 
rational basis or based on an erroneous 
view of the law when it specifically consid- 
ered the opinion, but noted that there was 
no evidence of the bus driver’s left-shoul- 
der injury before he fell in a gravel park- 
ing lot. Lonoke Exceptional Sch., Inc. v. 
Coffman, 2019 Ark. App. 80, 569 S.W.3d 
378 (2019). 

Because the Workers’ Compensation 
Commission did not arbitrarily reject the 
orthopedic surgeon’s medical opinion, the 
opinion was not considered in determin- 
ing whether substantial evidence sup- 
ported the decision that the bus driver 
sustained a compensable injury. Without 
the opinion, the bus driver’s credible tes- 
timony and the post-accident medical evi- 
dence showed a left shoulder sprain, the 
subsequent MRI showed a tear in the left 
shoulder, and thus substantial evidence 
supported the decision that the driver 
sustained a compensable injury. Lonoke 
Exceptional Sch., Inc. v. Coffman, 2019 
Ark. App. 80, 569 S.W.3d 378 (2019). 

Workers’ Compensation Commission 
did not err in finding that a diagnosis of 
“contusion” met the claimant’s burden of 


25 


proving a compensable back injury sup- 
ported by objective medical findings; the 
alleged conflict about a contusion diagno- 
sis was contained within the same emer- 
gency-room record, and the Commission 
gave little weight to a physician’s subse- 
quent opinion over one month after the 
incident that there was no objective evi- 
dence of an injury. TJX Cos. v. Lopez, 2019 
Ark. App. 233, 574 S.W.3d 230 (2019). 

Substantial evidence supported the 
Workers’ Compensation Commission’s de- 
cision that there were no objective find- 
ings of injuries to the claimant’s lumbar, 
thoracic, and cervical-spine areas from 
the second incident, as a doctor found no 
evidence of spasms on the day of the 
incident or on a follow-up visit approxi- 
mately one month later, and the notation 
in a physical-therapy note was made two 
months after the incident and did not 
indicate the location of the spasms. Reed 
v. First Step, Inc., 2019 Ark. App. 289, 577 
S.W.3d 424 (2019). 

Although compensable injuries must be 
established by medical evidence sup- 
ported by objective findings, and com- 
plaints of pain are not objective medical 
findings as objective findings are those 
that cannot come under the voluntary 
control of the patient, a claimant who has 
sustained a compensable injury is not 
required to offer objective medical evi- 
dence to prove entitlement to additional 
benefits. Macsteel v. Hindmarsh, 2019 
Ark. App. 458, 588 S.W.3d 53 (2019). 

There was a substantial basis for deny- 
ing an employee’s whole-hand/wrist and 
permanent impairment claims because (1) 
the administrative law judge (ALJ) found 
that the employee lacked credibility, (2) 
aside from an MRI report supporting the 
compensated thumb injury, the ALJ con- 
cluded that there were no objective medi- 
cal findings of a hand injury attributable 
to the work injury and no impairment 
reports aside from an active range-of-mo- 
tion evaluation, which was given little 
weight, and (3) swelling in the hand was 
slight and attributed to the effects of 
wearing an elastic hand brace. Evans v. 
Firestone Bldg. Prods., 2020 Ark. App. 80, 
594 S.W.3d 139 (2020). 


—Hearing Loss. 

Workers’ Compensation Commission 
properly found that an employee sus- 
tained a compensable binaural hearing- 
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loss injury and awarded benefits; al- 
though the employee testified that he 
initially thought his hearing loss was only 
in his right ear and he reported a sensa- 
tion of “fullness” in that ear, the medical 
evidence demonstrated that he suffered 
hearing loss in both ears, the two hearing 
tests were consistent in revealing that the 
employee had binaural hearing loss, and 
the employer and insurer did not demon- 
strate that subdivision (16)(A)(iii) of this 
section required the results of audiology 
tests to be adjusted for presbycusis in all 
cases. Craighead Cty. v. Tipton, 2020 Ark. 
App. 416 (2020). 


Performing Employment Services. 

Workers’ Compensation Commission 
properly awarded an employee benefits 
because the employee sustained a com- 
pensable injury when he slipped on the ice 
while walking from the main gate of a 
construction site to his employer’s work 
trailer prior to clocking in. The employee 
was clearly advancing his employer’s in- 
terests when he complied with the general 
contractor’s rules regarding access to the 
job site by donning his personal protective 
equipment and swiping his access card at 
the front gate, and the employee was not 
paid until he clocked in each day. Cont’ 
Constr. Co. v. Nabors, 2015 Ark. App. 60, 
454 S.W.3d 762 (2015). 


Substantial Evidence. 

Substantial evidence supported the 
Workers’ Compensation Commission’s 
opinion that a claimant did not suffer a 
compensable injury where his owned 
signed statement and the testimony of two 
coworkers indicated that his back injury 
was not work related, the court deferred 
to the ALJ’s finding that the claimant’s 
testimony about the statement was not 
credible, the claimant had a history of 
back problems, and he could not point to a 
specific incident at work that prompted 
his injury. Sandeford v. UPS, 2014 Ark. 
App. 228 (2014). 


Temporary Total Disability. 

Claimant was released to perform light- 
duty work and there was no evidence that 
she was totally incapable of earning 
wages; there was substantial evidence to 
support the decision that she was not 
entitled to temporary total disability ben- 
efits. Mullin v. Duckwall ALCO, 2016 Ark. 
App. 122, 484 S.W.3d 283 (2016). 
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Timeliness. 

Workers’ Compensation Commission 
properly awarded an employee additional- 
medical benefits because he had been re- 
ceiving various benefits for nearly two 
years before he filed an AR-C Form, the 
first hearing on the employee’s claim for 
additional-medical benefits was held more 
than eight years later, the “additional 
follow-up care” sought by the employee 
was reasonably necessary medical treat- 
ment, and a subsequent car wreck was not 
an independent intervening cause of the 
employee’s need for further medical treat- 
ment where his conduct was not unrea- 
sonable and he was never restricted from 
driving by any doctor. Nabholz Constr. 
Corp. v. White, 2015 Ark. App. 102 (2015). 


Wages. 
“Full wages” under § 11-9-807(b) refers 
to the money rate paid to recompense 


11-9-103. Applicability. 


LABOR AND INDUSTRIAL RELATIONS 26 


services rendered, and vacation pay is 
that sum received as an employee benefit 
when no services are rendered. Therefore, 
in a workers’ compensation case, a ben- 
efits claimant was entitled to receive tem- 
porary-total disability benefits because he 
did not receive his full wages during his 
period of disability where he received va- 
cation pay; vacation pay was the sum 
received as an employee benefit when no 
services were rendered. St. Edward Mercy 
Med. Ctr. v. Howard, 2012 Ark. App. 673, 
424 S.W.3d 881 (2012). 

Cited: Ark. Game & Fish Comm'n v. 
Gerard, 2018 Ark. 97, 541 S.W.3d 422 
(2018). 


(a) Every employer and every employee, unless otherwise specifically 
provided in this chapter, shall be subject to the provisions of this 
chapter and shall be bound thereby. However, nothing in this chapter 
shall be construed to conflict with any valid act of the United States 
Congress governing the hability of employers for injuries received by 
their employees. 

(b) This chapter shall apply only to claims for injuries and death 
based upon accidents which occur from and after December 2, 1948. 

(c) The Workers’ Compensation Law in effect prior to December 2, 
1948, shall govern all rights in respect to claims for injuries and death 
based upon accidents occurring prior to the effective date of this 
chapter. 

(d) For purposes of this chapter, employment status as an employee 
or independent contractor is determined by consideration of the twenty- 
factor test required by the Empower Independent Contractors Act of 

2019, § 11-1-201 et seq. 


History. Init. Meas. 1948, No. 4, § 3, Amendments. The 2019 amendment 


Acts 1949, p. 1420; A.S.A. 1947, § 81- added (d). 
1303; Acts 2019, No. 1055, § 6. 
11-9-105. Remedies exclusive — Exception. [Effective from 


March 11, 2020, until May 1, 2023.] 


(a)(1) The rights and remedies granted to an employee subject to the 
provisions of this chapter, on account of injury or death, shall be 
exclusive of all other rights and remedies of the employee, his or her 
legal representative, dependents, next of kin, or anyone otherwise 
entitled to recover damages from the employer, or any principal, officer, 
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director, stockholder, or partner acting in his or her capacity as an 
employer, or prime contractor of the employer, on account of the injury 
or death, and the negligent acts of a coemployee shall not be imputed to 
the employer. 

(2) A role, capacity, or persona of any employer, principal, officer, 
director, or stockholder other than that existing in the role of employer 
of the employee shall not be relevant for consideration for purposes of 
this chapter, and the remedies and rights provided by this chapter shall 
in fact be exclusive regardless of the multiple roles, capacities, or 
personas the employer may be deemed to have. 

(3) Requiring an employee to perform work when the employer has 
knowledge that, within the normal course and scope of the employee’s 
job performance, exposure to coronavirus 2019 (COVID-19) or severe 
acute respiratory syndrome coronavirus 2 (SARS-CoV-2) or any of its 
mutations is possible, likely, or certain is not intentional conduct that 
would remove the employer from the protections of this chapter. 

(b)(1) However, if an employer fails to secure the payment of com- 
pensation as required by this chapter, an injured employee, or his or her 
legal representative in case death results from the injury, may, at his or 
her option, elect to claim compensation under this chapter or to 
maintain a legal action in court for damages on account of the injury or 
death. 

(2) In such action it shall not be necessary to plead or prove freedom 
from contributory negligence, nor may the defendant-employer plead as 
a defense that the injury was caused by the negligence of a fellow 
servant, that the employee assumed the risk of his or her employment, 
or that the injury was due to the contributory negligence of the 
employee. 


History. Init. Meas. 1948, No. 4, $ 4, 
Acts 1949, p. 1420; Acts 1979, No. 258, 


as a result of the coronavirus 2019 (CO- 
VID-19) outbreak.” 


§ 1; AS.A. 1947, § 81-1304; Acts 1993, 
No. 796, § 4; 2021, No. 353, § 2. 

A.C.R.C. Notes. Acts 2021, No. 353, 
§ 1, provided: “Legislative intent. 

“(a) It is the intent of the General As- 
sembly to clarify and provide sufficient 
recourse under the Workers’ Compensa- 
tion Law, § 11-9-101 et seq., for employ- 
ees to receive workers’ compensation ben- 
efits during the coronavirus 2019 
(COVID-19) outbreak. 

“(b) This act is intended to be retroac- 
tive to March 11, 2020, and to remain in 
effect for claims filed until May 1, 2023, 
for the purposes of providing coverage to 
employees for illness or injury sustained 


Publisher’s Notes. For text of section 
effective before March 11, 2020, and after 
May 1, 2023, see the bound volume. 

Amendments. The 2021 amendment 
added (a)(3) and redesignated former (a) 
as (a)(1) and (2); and made stylistic 
changes. 

Effective Dates. Acts 2021, No. 353, 
§ 4, provided: “Retroactivity. Sections 2 
and 3 of this act apply to workers’ com- 
pensation claims accruing on or filed on 
and after March 11, 2020.” 

Acts 2021, No. 353, § 5, provided: “Tem- 
porary legislation. This act expires on 
May 1; 2023, unless extended by the Gen- 
eral Assembly.” 
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CASE NOTES 


ANALYSIS 


Constitutionality. 
Common-law Remedies for Retaliation. 
Dual Employment. 
Employees. 

Employer. 

Exclusivity. 

Immunity. 

Indemnity. 

Jurisdiction. 
Third-Party Tortfeasors. 
—Co-Workers. 

Writ of Prohibition. 


Constitutionality. 
Circuit court did not have jurisdiction 
over a wrongful death claim filed by an 


estate due to the fact that the Workers’ - 


Compensation Commission had exclusive 
jurisdiction, pursuant. to this statute, and 
jurisdiction in the circuit court was not 
proper based on a challenge to the consti- 
tutionality of the Workers’ Compensation 
Law. Even though the Commission did not 
have the authority to declare a statute 
unconstitutional, such issues should have 
been first raised at the administrative law 
judge or Commission level. Central Flying 
Serv., Inc. v. Pulaski County Circuit 
Court, 2015 Ark. 49, 454 S.W.3d 716 
(2015). 

General Assembly validly exercised its 
constitutionally granted authority when 
crafting subsection (a) of this section to 
include “stockholders” and “principals” as 
“employers” for purposes of the exclusive 
remedy provision. Myers v. Yamato Kogyo 
Co., 2020 Ark. 135, 597 S.W.3d 613 (2020). 

Workers’ Compensation Commission’s 
conclusion that the parent companies of 
the direct employer were statutory em- 
ployers as principals and stockholders of 
the direct employer was supported by sub- 
stantial evidence. Accordingly, subsection 
(a) of this section was constitutional as 
applied because the parent companies had 
an employment relationship with the de- 
ceased employee. Myers v. Yamato Kogyo 
Co., 2020 Ark. 135, 597 S.W.3d 613 (2020). 


Common-law Remedies for Retalia« 
tion. 

By enacting § 16-118-107, the Arkan- 

sas General Assembly did not intend to 

revive the individual cause of action for 


common-law remedies for retaliation un- 
der Arkansas workers’ compensation law 
which it expressly annulled at § 11-9-107. 
Lambert v. LQ Mgmt., L.L.C., 2013 Ark. 
114, 426 S.W.3d 437 (2013). 


Dual Employment. 

Benefits claimant was an employee of 
both a staffing agency and a company 
under the dual employment doctrine for 
purposes of the exclusive-remedy provi- 
sion of this statute; both the claimant and 
the company operated on a belief that the 
claimant would have full-time employ- 
ment after logging a certain amount of 
hours. The fact that the implied employ- 
ment contract was instituted through a 
temporary employment agency did not 
negate the fact of the claimant’s dual 
employments. Randolph v. Staffmark, 
2015 Ark. App. 135, 456 S.W.3d 389 
(2015). 

Substantial evidence supported the 
Workers’ Compensation Commission’s de- 
cision that dual employment existed and 
that a company was a special employer 
immune from suit where there was a 
shared-services agreement between the 
company and a temporary-employment 
agency; the company had a workers’ com- 
pensation policy in effect at the time of the 
employee’s injury and was not required to 
prove that the employee was actually cov- 
ered by the policy to be entitled to the 
exclusive-remedy provisions. Pineda v. 
Manpower Int'l, Inc., 2017 Ark. App. 350, 
523 S.W.3d 384 (2017). 


Employees. 

Negligence action against an air-ambu- 
lance helicopter pilot brought by a flight 
nurse and an EMT was properly dis- 
missed because the pilot was immune 
from suit under the statute; at the time of 
a helicopter accident, the pilot, as a co- 
employee, was performing the employer’s 
duty to provide a safe work place for the 
nurse and EMT. Miller v. Enders, 2013 
Ark, 23, 425 S.W.3d 723 (2013). 


Employer. 

As used in the first sentence of subsec- 
tion (a) of this section, the phrase “acting 
in his or her capacity as an employer” 
modifies only “partner”, the antecedent 
immediately preceding it. Myers v. 
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Yamato Kogyo Co., 2020 Ark. 135, 597 
S.W.3d 613 (2020). 

As used in subsection (a) of this section, 
the qualifying phrase “acting in his or her 
capacity as an employer” does not modify 
“principal, officer, director, or stockholder” 
in the first sentence. Instead, the statute 
directs courts to consider only whether a 
partner is acting in their capacity as an 
employer. Myers v. Yamato Kogyo Co., 
2020 Ark. 135, 597 S.W.3d 613 (2020). 

Parties’ stipulations as to the corporate 
structure of the employer provided evi- 
dence supporting the conclusion that the 
parent companies were principals and 
stockholders of the employer, and thus the 
immunity provision of subsection (a) of 
this section applied to the parent compa- 
nies. Moreover, plaintiff did not allege 
that the parent companies had a status so 
completely independent from, and unre- 
lated to, their status as principals and 
stockholders that would place the claims 
outside the normal employment context. 
Myers v. Yamato Kogyo Co., 2020 Ark. 
135, 597 S.W.3d 613 (2020). 


Exclusivity. 

Circuit court properly dismissed an es- 
tate’s wrongful-death and survival action 
against a decedent’s employer on the 
ground that the claims fell within the 
exclusive-remedy provision of the Work- 
ers’ Compensation Law because the 
claims were within the coverage formula 
of the law, even though the decedent was 
ultimately denied recovery due to his as- 
bestos claim being time-barred under the 
law. Hendrix v. Alcoa, Inc., 2016 Ark. 453, 
506 S.W.3d 230 (2016). 

Where the deceased employee had re- 
tired from his employment in 1995 but 
was not diagnosed with mesothelioma un- 
til 2012 and thus his workers’ compensa- 
tion claim was barred by $§ 11-9- 
702(a)(2)(B), his estate’s civil action 
against the employer for wrongful death 
also failed; because the Workers’ Compen- 
sation Law covered occupational diseases 
and asbestos-related claims, the exclu- 
sive-remedy provision applied to bar the 
civil action. Hendrix v. Alcoa, Inc., 2016 
Ark. 453, 506 S.W.3d 230 (2016). 

Statute of repose creates a substantive 
right to be free from liability after a legis- 
latively determined period of time, and 
§ 11-9-702(a)(2)(B) represents a_ policy- 
driven, legislative judgment to shield an 
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employer from claims that arise three 
years after the last injurious exposure; 
coupled with the exclusive-remedy provi- 
sion, it was not the intent to absolve an 
employer of liability after a period of time 
only to subject the employer to liability in 
tort after that period. Hendrix v. Alcoa, 
Inc., 2016 Ark. 453, 506 S.W.3d 230 
(2016). 

Administrative law judge’s finding that 
the exception to the exclusivity doctrine 
did not apply was affirmed where, by a 
plain reading of subdivision (b)(1) of this 
section, the employer had secured pay- 
ment of compensation as required by the 
Workers’ Compensation Law by having a 
workers’ compensation insurance policy in 
effect. Unless the workers’ compensation 
insurance policy is void ab initio, versus 
merely voidable, then this coverage is in 
existence for the protection of an injured 
employee. Wilhelm v. Parsons, 2016 Ark. 
App. 56, 481 S.W.3d 767 (2016). 

Wording of this section has been inter- 
preted and applied to mean that the em- 
ployer must prove insurance coverage, not 
necessarily that an individual employee is 
in fact covered or in fact paid. Wilhelm v. 
Parsons, 2016 Ark. App. 56, 481 S.W.3d 
767 (2016). 

Substantial evidence supported the 
Workers’ Compensation Commission’s 
finding that decedent restaurant em- 
ployee was killed during and in the course 
and scope of his employment because all of 
the evidence demonstrated that the dece- 
dent was carrying out his employer’s pur- 
pose and advancing its interests at the 
time of his death during the armed rob- 
bery; accordingly, the Commission prop- 
erly found that the employer was pro- 
tected by the exclusive-remedy provision. 
Herrera-Larios v. El] Chico 71, 2017 Ark. 
App. 650, 535 S.W.3d 305 (2017). 

When the injured construction worker’s 
complaint in circuit court alleged that the 
employer failed to provide workers’ com- 
pensation and the employer failed to ap- 
pear, the circuit court erred in concluding 
that it had subject-matter jurisdiction 
over the worker’s complaint; instead, the 
Workers’ Compensation Commission had 
exclusive, original jurisdiction to deter- 
mine the facts that established subject- 
matter jurisdiction. Stan v. Vences, 2019 
Ark. App. 56, 571 S.W.3d 24 (2019). 

Even though no answer was filed, the 
allegation in the injured worker’s com- 
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plaint that the employer “failed to provide 
workers’. compensation benefits for his 
employees” did not establish as a matter 
of law that he failed to “secure the pay- 
ment of compensation” under subsection 
(b) of this section and § 11-9-404; the 
allegation failed to address whether the 
employer had a policy of workers’ compen- 
sation insurance in effect at the time of 
the employee’s injury. Stan v. Vences, 2019 
Ark. App. 56, 571 S.W.3d 24 (2019). 
When the injured construction worker’s 
complaint in circuit court alleged that the 
employer failed to provide workers’ com- 
pensation and the employer failed to ap- 
pear or file an answer, the employer did 
not waive the affirmative defense of exclu- 
sivity under the Workers’ Compensation 
Law; a challenge to subject-matter juris- 
diction cannot be waived. Stan v. Vences, 
2019 Ark. App. 56, 571 S.W.3d 24 (2019). 


Immunity. 

In employee’s products liability action 
against the manufacturer of the product 
that injured him while he was working, 
the circuit court properly precluded the 
manufacturer’s attempt to allocate fault 
to the nonparty employer in its amended 
answer; because the employer was clothed 
with immunity from liability in tort under 
the exclusive-remedy provision of the 
workers’ compensation statutes, the em- 
ployer could not have joint or several 
“liability” in tort and therefore did not 
meet the definition of “joint tortfeasor” in 
the Uniform Contribution Among Tortfea- 
sors Act, § 16-61-201 et seq., or fall within 
the confines of that act. Indus. Iron Works, 
Inc. v. Hodge, 2020 Ark. App. 56, 595 
S.W.3d 9 (2020). 

The Uniform Contribution Among Tort- 
feasors Act, § 16-61-201 et seq., does not 
allow for the apportionment of fault to an 
immune nonparty employer. Indus. Iron 
Works, Inc. v. Hodge, 2020 Ark. App. 56, 
595 S.W.3d 9 (2020). 

The language of § 16-55-201 is clear; it 
speaks in terms of the allocation of fault 
among the “defendants” to the action but 
is silent as to the allocation of nonparty 
fault. Instead, the Uniform Contribution 
Among Tortfeasors Act, § 16-61-201 et 
seq., addresses the allocation of nonparty 
fault. Indus. Iron Works, Inc. v. Hodge, 
2020 Ark. App. 56, 595 S.W.3d 9 (2020). 


Indemnity. 
When a telephone company worker was 
injured in an accident involving a delivery 
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driver, the telephone company was not 
liable to indemnify the delivery company 
under an implied indemnity exception to 
the exclusivity of the Workers’ Compensa- 
tion Law, because there was no special 
relationship between the telephone com- 
pany and the delivery company. The rel- 
evant statutes and safety regulations that 
the telephone company was said to have 
violated merely created a duty of safety to 
the public and the telephone company’s 
employees. R&L Carriers Shared Servs., 
LLC v. Markley, 2017 Ark. App. 240, 520 
S.W.3d 268 (2017). 


Jurisdiction. 

Filing of a workers’ compensation claim 
did not toll the statute of limitations on a 
wrongful death suit; the Workers’ Com- 
pensation Commission’s primary jurisdic- 
tion to determine workers’ compensation 
coverage did not prevent the tort action 
from being filed while the workers’ com- 
pensation claim was pending. Frisby v. 
Milbank Mfg. Co., 688 F.3d 540 (8th Cir. 
2012). 

Company was entitled to a writ of pro- 
hibition, because the lung disease and 
silicosis claim was covered by the Work- 
ers’ Compensation Law, and the circuit 
court lacked jurisdiction to determine 
whether the claimant’s alleged disease 
from his exposure at home was covered 
under the Law; the time of disablement 
was within three years of his last injuri- 
ous exposure, and the claimant failed to 
file his claim within the one-year limita- 
tion period. Porocel Corp. v. Circuit Court 
of Saline County, 2013 Ark. 172 (2013). 

Workers’ Compensation Commission 
had exclusive, original jurisdiction to de- 
termine the applicability of workers’ com- 
pensation laws to an out-of-state employ- 
ee’s tort claim against a co-employee 
where the employee had sought relief 
through the Commission, did not prevail, 
and then asserted that Arkansas lacked 
jurisdiction. Curtis v. Lemna, 2014 Ark. 
377 (2014). 

Employer’s petition for writ of prohibi- 
tion was granted because the Workers’ 
Compensation Commission, not the cir- 
cuit court, had exclusive jurisdiction to 
decide questions of fact regarding the ap- 
plicability of the Workers’ Compensation 
Law to the employee’s claims. The em- 
ployee’s claims of negligent hiring and 
retention were claims of negligence, not 
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intentional tort; the question whether the 
alleged sexual assault arose out of the 
employment was a factual inquiry; the 
causal relationship between the alleged 
physical and mental injuries raised issues 
of fact relevant to § 11-9-113; and the 
facts as presented in the complaint could 
not be determined to fall outside the 
Workers’ Compensation Law as a matter 
of law. Truman Arnold Cos. v. Miller 
County Circuit Court, 2017 Ark. 94, 513 
S.W.3d 838 (2017). 

Although an injured worker contended 
that the worker’s request for declaratory 
judgment fell outside the exclusivity doc- 
trine for workers’ compensation claims, 
because the worker was not seeking mon- 
etary damages or compensation, the cir- 
cuit court lacked jurisdiction to hear the 
worker’s claim; the Declaratory Judg- 
ments Act, § 16-111-101 et seq., did not 
afford the worker an avenue to avoid the 
Workers’ Compensation Commission’s 
primary jurisdiction. Esterline Techs. 
Corp. v. Brownlee, 2021 Ark. 33, 617 
S.W.3d 256 (2021). 


Third-Party Tortfeasors. 


—Co-Workers. 

Substantial evidence supported the 
Workers’ Compensation Commission’s 
finding that the employee and co-em- 
ployee were acting within the scope of 
their employment at the time of a golf 
outing accident where both were at the 
golf course for a sales meeting, which 
included lunch and the continued discus- 
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sion and free flow of ideas regarding the 
employer’s business while playing golf 
and having a team dinner with spouses. 
Curtis v. Lemna, 2014 Ark. 377 (2014). ~~ 
Workers’ Compensation Commission’s 
decision that a co-employee was entitled 
to immunity under this section for a golf 
outing accident was supported by sub- 
stantial evidence where the co-employee 
drove the golf cart for the employee and 
the co-employee to participate in the em- 
ployer’s team building golf outing. Curtis 
v. Lemna, 2014 Ark. 377 (2014). 
Substantial evidence supported the de- 
cision that the driver was immune from 
suit given judicial precedent affirming im- 
munity to a co-employee when the em- 
ployee received workers’ compensation 
benefits from the employer. Moreover, 
there was no definitive testimony that the 
driver had made a detour to purchase 
food. Moore v. Bestway Rent to Own, 2021 
Ark. App. 41, 617 S.W.3d 300 (2021). 


Writ of Prohibition. 

Trial court lacked jurisdiction to decide 
the existence of an employer-employee re- 
lationship between employers and a de- 
ceased worker, for exclusivity purposes, 
because the Workers’ Compensation Com- 
mission had exclusive jurisdiction to first 
decide relevant fact questions, since the 
facts were not so one-sided as to allow 
such a determination as a matter of law; 
thus, the employers were entitled to a writ 
of prohibition. Entergy Ark., Inc. v. Pope 
County Circuit Court, 2014 Ark. 509, 452 
S.W.3d 81 (2014). 


11-9-106. Penalties for misrepresentation. 


(a)(1)(A) Any person or entity who willfully and knowingly makes 
any material false statement or representation, who willfully and 
knowingly omits or conceals any material information, or who will- 
fully and knowingly employs any device, scheme, or artifice for the 
purpose of obtaining any benefit or payment, defeating or wrongfully 
increasing or wrongfully decreasing any claim for benefit or payment, 
or obtaining or avoiding workers’ compensation coverage or avoiding 
payment of the proper insurance premium, or who aids and abets for 
any of said purposes, under this chapter shall be guilty of a Class D 


felony. 


(B) Fifty percent (50%) of any criminal fine imposed and collected 
under this subdivision (a)(1) or subdivision (a)(2) of this section shall 
be paid and allocated in accordance with applicable law to the Death 
and. Permanent Total Disability Trust Fund administered by the 
Workers’ Compensation Commission. 
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(2) It is to be understood that any person or entity with whom any - 
person identified in subdivision (a)(1) of this section has conspired to 
achieve the pfoscribed ends shall, by reason of such conspiracy, be 
guilty as a principal of a Class D felony. 

(b) A copy of subdivision (a)(1) of this section shall be placed on all 
forms prescribed by the Workers’ Compensation Commission for the 
use of injured employees claiming benefits and for the use of employers 
in responding to such employees’ claims under this chapter. 

(c) Where the Workers’ Compensation Commission or the Insurance 
Commissioner finds that false statements or representations were 
made willfully and knowingly, that material information was willfully 
and knowingly omitted or concealed, or that any device, scheme, or 
artifice was willfully and knowingly employed for the purpose of 
obtaining benefits or payments, obtaining, wrongfully increasing, 
wrongfully decreasing, or defeating any claim for benefit or payment, or 
obtaining or avoiding workers’ compensation coverage or avoiding 
payment of the proper insurance premium under this chapter or that 
any other criminal violations related thereto were committed, the Chair 
of the Workers’ Compensation Commission or the Insurance Commis- 
sioner shall refer the matter for appropriate action to the prosecuting 
attorney having criminal jurisdiction in the matter. 

(d)(1)(A)G) There shall be established within the State Insurance 

Department a Workers’ Compensation Fraud Investigation Unit, 

funded by the Workers’ Compensation Commission, which will be 

headed and supervised by a director who may also serve as the 

director of any other designated insurance fraud investigation divi- 

sion within the department, in which event the director’s compensa- 

tion shall be paid solely from the funds of such insurance fraud 
investigation division. 

(ii) The unit is designated as a law enforcement agency. 

(B)G) The unit herein designated will investigate workers’ com- 
pensation fraud, additional criminal violations that may be related 
thereto, and any other insurance fraud matters as may be assigned at 
the discretion of the director. 

(ii) The Insurance Commissioner shall designate the personnel 
assigned to the unit, who shall conduct investigations under this 
subdivision (d)(1)(B). 

(iii) A person designated and employed as an investigator by the 
unit shall: 

(a) Be a certified law enforcement officer under § 12-9-101 et seq,; 
and 

(b) Have statewide law enforcement jurisdiction and authority. 

(iv) Personnel hired as law enforcement officers shall be state- 
certified law enforcement or the equivalent in national or military 
law enforcement experience as approved by the Arkansas Commis- 
sion on Law Enforcement Standards and Training. 

(2) The Insurance Commissioner and his or her deputies and assis- 
tants and the fraud director and his or her deputies and assistants shall 
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be vested with the power of enforcing this section and rendering more 
effective the disclosure and apprehension of persons or entities who 
abuse the workers’ compensation system as established by the General 
Assembly by making false or misleading statements for the purpose of 
either obtaining, wrongfully increasing, wrongfully decreasing or de- 
feating the payment of benefits, obtaining or avoiding workers’ com- 
pensation coverage, or avoiding payment of the proper insurance 
premium. 

(3) It shall be the duty of the unit to assist the Insurance Commis- 
sioner and the department in the performance of their duties, and, 
further, to determine the identity of carriers, employers, or employees 
who within the State of Arkansas have violated subsection (a) of this 
section and report the violation to the Workers’ Compensation Commis- 
sion and to the Insurance Commissioner, who shall, in turn, be 
responsible for reporting the violation to the prosecuting attorney 
having criminal jurisdiction in the matter. 

(4A) With respect to the subject of any investigation being con- 

ducted by the unit, the Insurance Commissioner and his or her 

deputies and assistants and the fraud director and his or her deputies 
and assistants shall have the power of subpoena and may: 

(i) Subpoena witnesses; 

(ii) Administer oaths or affirmations and examine any individual 
under oath; and 

(111) Require and compel the production of records, books, papers, 
contracts, and other documents. 

(B) Subpoenas of witnesses shall be served in the same manner as 
if issued by a circuit court. 

(C)G) If any individual fails to obey a subpoena issued and served 
pursuant to this section with respect to any matter concerning which 
he or she may be lawfully interrogated, then upon application of the 
commissioner or fraud director, the Pulaski County Circuit Court or 
the circuit court of the county where the subpoena was served may 
issue an order requiring the individual to comply with the subpoena 
and to testify. 

(ii) Any failure to obey the order of the court may be punished by 
the court as a contempt thereof. 

(D) If any person has refused in connection with an investigation 
by the fraud director to be examined under oath concerning his or her 
affairs, then the fraud director is authorized to conduct and enforce 
by all appropriate and available means any examination under oath 
in any state or territory of the United States in which any officer, 
director, or manager may then presently be to the full extent 
permitted by the laws of the state or territory. 

(E) Any person testifying falsely under oath or affirmation in this 
state as to any matter material to any investigation or hearing 
conducted pursuant to this subdivision (d)(4), or any workers’ com- 
pensation hearing, shall upon conviction be guilty of perjury and 
punished accordingly. | 
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(5) Fees and mileage of the officers serving the subpoenas and of the 
witnesses in answer to subpoenas shall be as provided by law. 

(6)(A) Every carrier or employer who has reason to suspect that a 

violation of subdivision (a)(1) of this section has occurred shall be 

required to report all pertinent matters relating thereto to the unit. 

(B) No such carrier shall be liable to any employer or employee for 
any such report, and no employer shall be liable to any employee for 
such a report unless it knowingly and intentionally includes false 
information. 

(C)(i) Any such carrier or employer who willfully and knowingly 
fails to report any such violation shall be guilty of a misdemeanor and 
upon conviction shall be punished by a fine not to exceed one 
thousand dollars ($1,000) or by imprisonment for a period not to 
exceed one (1) year or by both fine and imprisonment. 

(ii) Fifty percent (50%) of any criminal fine imposed and collected 
under this subdivision (d)(6)(C) shall be paid and allocated in 
accordance with applicable law. to the fund administered by the 
commission. 

(D), Although not mandated to report suspected violations of sub- 
division (a)(1) of this section by an employer or employee, any 
employee who does make such a report shall not be liable to the 
employer or employee whose suspected violations he or she has 
reported. 

(E) In addition, any immunity from liability provisions of the 
Arkansas Insurance Code, § 23-60-101 et seq.,; applicable to the 
reporting of suspected fraudulent insurance acts shall also be appli- 
cable to the reporting of information under this subdivision (d)(6). 
(e)(1) For the purpose of imposing criminal sanctions or a fine for 

violation of the duties of this chapter, the prosecuting attorney shall 
have the right and discretion to proceed against any person. or organi- 
zation responsible for such violations, both organizational and indi- 
vidual liability being intended by this chapter. 

(2) The prosecuting attorney of the district to whom a suspected 
violation of subsection (a) of this section, § 11-9-402(c), § 11-9-406, or 
any other criminal violations that may be related thereto, has been 
referred shall, for the purpose of assisting him or her in such prosecu- 
tions, have the authority to appoint as special deputy prosecuting 
attorneys licensed attorneys at law in the employment of the unit or 
any other designated insurance fraud investigation division within the 
department. Such special deputy prosecuting attorneys shall, for the 
purpose of the prosecutions to which they are assigned, be responsible 
to and report to the prosecuting attorney. | 

(f) Notwithstanding any other provision of law, it is the specific 
intent of this section that active investigatory files as maintained by the 
department and by the unit be deemed confidential and privileged and 
not be made open to the public until the matter under investigation is 
closed by the fraud director with the consent of the Insurance Commis- 
sioner, except that such active investigatory files shall also be subject to 
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any confidentiality provisions of the Arkansas Insurance Code, § 23- 
60-101 et seq., that are applicable to the investigation of fraudulent 


insurance acts. 


(g) The Insurance Commissioner, with the cooperation and. assis- 
tance of the Workers’ Compensation Commission, is authorized to 
establish rules as may be necessary to carry out the provisions of this 


section. 


(h) Nothing in this section shall be deemed to create a civil cause of 


action. 


History. Init. Meas. 1948, No. 4, § 35, 
Acts 1949, p. 1420; Init. Meas. 1968, No. 1, 
§ 6; Acts 1975 (Extended Sess., 1976), No. 
1227, § 17; 1979, No. 253; § 9; A.S.A. 
1947, § 81-1335; reen. Acts 1987, No. 
1015, § 17; Acts 1993, No. 796, § 5; 1997, 


No. 808, §§ 1-13; 1999, No. 881, § 1; 
2001, No. 743, § 1; 20138, No. 984, § 1; 
2019, No. 315, § 775. 

Amendments. The 2019 amendment 
deleted “and regulations” following “rules” 
in (g). 


CASE NOTES 


Cited: Wilhelm v. Parsons, 2016 Ark. 
App. 56, 481 S.W.3d 767 (2016). 


11-9-107. Penalties for discrimination for filing claim. 


CASE NOTES 


Common-law Remedies for Retalia- 
tion. 

By enacting § 16-118-107, the Arkan- 

sas General Assembly did not intend to 

revive the individual cause of action for 


common-law remedies for retaliation un- 
der Arkansas workers’ compensation law 
which it expressly annulled at this sec- 
tion. Lambert v. LQ Mgmt., L.L.C., 2013 
Ark. 114, 426 S.W.3d 4387 (2013). 


11-9-108. Waiver of compensation void — Exception. 


CASE NOTES 


Application. 

Appellant partially relied on subsection 
(a) of this section, but her reliance was 
misplaced; it is true that the terms of a 
contract, by themselves, cannot convert 
an employee into an independent contrac- 
tor if the other surrounding facts do not 
support that conclusion, but in this case, 
the Workers’ Compensation Commission 


found that the facts supported appellee’s 
position that appellant was acting as an 
independent contractor, not an employee, 
and the court could not say that others 
could not have reached the same conclu- 
sion, such that the court affirmed the 
denial of benefits. Long v. Superior Senior 
Care, Inc., 2013 Ark. App. 204, 427 S.W.3d 
106 (2013). 


11-9-110. Compensation nonassignable, etc., and payable to de- 
pendents only — Child support obligations excepted 


— Definition. 


(a) The right to compensation shall not be assignable and shall not 
be subject to garnishment, attachment, levy, execution, or any other 
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legal process, except for child support obligations and moneys retained - 
by the Division of Correction under § 12-30-406(a)(1). 

(b) Money compensation to dependents of a deceased employee shall 
not constitute assets of the estate of the deceased employee and shall be 
payable to and for the benefit of the dependents alone. 

(c)(1) On or after June 30, 1993, the Workers’ Compensation Com- 
mission shall forward monthly a computer tape listing the name, 
address, and Social Security number, if available, on all persons for 
whom the commission has established a file during the preceding 
month to the Office of Child Support Enforcement. The computer tape 
shall also include the name of the workers’ compensation carrier and 
the name of the employer. 

(2) The same information shall be provided to individuals who apply 
for the information with the commission on an individual employee to 
an individual certifying that they have an interest in the child support 
obligations of the employee on whom the information is requested. 

(d)(1) Amounts withheld from weekly compensation benefits for 
child support obligations shall not exceed twenty-five percent (25%) of 
the benefit amount. 

(2) Amounts withheld from a lump-sum settlement on a joint peti- 
tion for child support obligations shall not exceed fifty percent (50%) of 
the settlement amount. 

(e) Any amount withheld under subsection (d) of this section shall be 
paid through the appropriate court payable to the person or agency to 
whom the obligation is payable. 

(f) Any amount withheld pursuant to the provisions of this section 
shall for all purposes be treated as if it were paid to the employee as 
workers’ compensation and paid by the employee to the person or 
agency to whom the obligation is payable. __ 

(g) For purposes of this section, “child support obligations” is defined 
as only those support obligations that are contained in a decree or order 
of the circuit court which provides for the payment of money for the 
support and care of any child or children. 


History. Init. Meas. 1948, No. 4, § 21, 
Acts 1949, p. 1420; A.S.A. 1947, § 81- 
1321; Acts 1987, No. 524, § 2; 1995, No. 
1184, §§ 21, 28; 2001, No. 1651, § 1; 2019, 
No. 910, § 696. 


Amendments. The 2019 amendment 
substituted “Division of Correction” for 
“Department of Correction” in (a). 


CASE NOTES 


Tuition Payments. 

Trial court lacked jurisdiction to modify 
payments for parochial school education 
because the parties’ agreement on that 
subject was an independent contract sepa- 
rate from child support; tuition payments 
in this case did not “support” or “care” for 
the children where they were in addition 


to a support payment, and there was no 
deviation based on the tuition. An inde- 
pendent property-settlement agreement, 
if approved by a court and incorporated 
into a divorce decree, cannot be subse- 
quently modified by the court. Fischer v. 
Fischer, 2015 Ark. App. 116, 456 S.W.3d 
779 (2015). 


37 


WORKERS’ COMPENSATION 


11-9-114 


11-9-113. Mental injury or illness. 


CASE NOTES 


ANALYSIS 


Evidence. 
Jurisdiction. 


Evidence. 

Substantial evidence was lacking to 
support the Workers’ Compensation Com- 
mission’s finding of a compensable mental 
injury under this section, as there was no 
medical opinion offered to show that a 


meat cutters mental condition was | 


caused by his physical injury. Kroger Ltd. 
P’ship v. Fee, 2014 Ark. App. 577, 446 
S.W.3d 628 (2014). 

Workers’ Compensation Commission 
erred in denying an employee’s request for 
psychological treatment because there 
was evidence in the record that a licensed 
counselor and a neurologist diagnosed the 
employee with a psychological disorder 
after she sustained an admittedly com- 
pensable injury to her head during the 
course and scope of her employment, and 
that diagnosis had been reviewed and 
approved by both a licensed psychiatrist 
and a psychologist. Kuakahela v. Rose 
Aircraft Servs., 2015 Ark. App. 350, 465 
S.W.3d 1 (2015). 

Workers’ Compensation Commission’s 
ruling that a claimant suffered from a 
major depressive order was reversed 
where the licensed psychologist’s medical 
evidence established, at best, only four of 
the five symptoms found by the Commis- 
sion, there was no time frame to indicate 
that the claimant’s symptoms occurred 
within the same two-week period or with 
the frequency required, and thus, the sup- 


porting medical evidence did not meet the 
established criteria for depression in ac- 
cordance with the Diagnostic and Statis- 
tical Manual of Mental Disorders. Lincoln 
Pub. Schools v. Secrist, 2016 Ark. App. 
315, 496 S.W.3d 396 (2016). 


Jurisdiction. 

Supreme Court of Arkansas did not 
need to decide whether sexual assault is a 
crime of violence under this section as a 
matter of law, because a factual inquiry 
existed regarding whether the employee’s 
alleged mental injuries were derived from 
any physical injuries and whether a crime 
of violence occurred. Truman Arnold Cos. 
v. Miller County Circuit Court, 2017 Ark. 
94, 513 S.W.3d 838 (2017). 

Employer’s petition for writ of prohibi- 
tion was granted because the Workers’ 
Compensation Commission, not the cir- 
cuit court, had exclusive jurisdiction to 
decide questions of fact regarding the ap- 
plicability of the Workers’ Compensation 
Law to the employee’s claims. The em- 
ployee’s claims of negligent hiring and 
retention were claims of negligence, not 
intentional tort; the question whether the 
alleged sexual assault arose out of the 
employment was a factual inquiry; the 
causal relationship between the alleged 
physical and mental injuries raised issues 
of fact relevant to subsection (a) of this 
section; and the facts as presented in the 
complaint could not be determined to fall 
outside the Workers’ Compensation Law 
as a matter of law. Truman Arnold Cos. v. 
Miller County Circuit Court, 2017 Ark. 94, 
513 S.W.3d 838 (2017). 


11-9-114. Heart or lung injury or illness. 


CASE NOTES 


ANALYSIS 


Accident as Cause Shown. 
Evidence. 


Accident as Cause Shown. 
There was substantial evidence to sup- 
port the denial by an administrative law 


judge and the Workers’ Compensation 
Commission of an employee’s claim pur- 
suant to this section, as the employee did 
not prove by a preponderance of the evi- 
dence that he suffered a compensable 
heart attack while working for the em- 
ployer; there was no evidence to show 
what caused the type of plaque rupture 
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that he suffered. Kimble v. Hino Motors 
Mfg. United States, Inc., 2012 Ark. App. 
646 (2012). 


Evidence. 
Substantial evidence existed to support 
the Workers’ Compensation Commission’s 
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testimony was for the Commission to re- 
solve, and reasonable minds could deter- 
mine that the claimant suffered a cardiac 
arrest for reasons other than work-related 
heat exhaustion. Robbins v. Hilark Indus., 
2017 Ark. App. 4381, 526 S.W.3d 895 
(2017). 


finding that a claimant failed to prove a 
compensable injury. Conflicting medical 


11-9-115. Disclosure of child support obligations. 
RESEARCH REFERENCES 


ALR. Status as Alter Ego of Employer 
for Purposes of Exclusive Remedy Rule 
Barring Third-Party Action Under Work- 


ers’ Compensation Statutes. 27 A.L.R.7th 
Art. 2 (2018). 


11-9-118. Provider payments while claims are pending. 


(a) No hospital, physician, or other healthcare provider shall bill or 
attempt to collect any fee or any portion of a fee for services rendered to 
an employee due to a work-related injury or report to any credit 
reporting agency any failure of the employee to make the payment, 
when a claim for compensation has been filed under this chapter and 
the hospital, physician, or healthcare provider has received actual 
notice given in writing by the employee or the employee’s representa- 
tive. Actual notice shall be deemed received by the hospital, physician, 
or healthcare provider five (5) days after mailing by certified mail by the 
employee or his or her representative to the hospital, physician, or 
healthcare provider. 

(b) The notice shall include: 

(1) The name of the employer; 

(2) The name of the insurer, if known; 

(3) The name of the employee receiving the services; 

(4) The general nature of the injury, if known; and 

(5) Where a claim has been filed, the claim number, if known. 

(c) When an injury or bill is found to be noncompensable under this 
chapter, the hospital, physician, or other healthcare provider shall be 
entitled to pursue the employee for any unpaid portion of the fee or 
other charges for authorized services provided to the employee. Any 
applicable statute of limitations for an action for the fees or other 
charges shall be tolled from the time notice is given to the hospital, 
physician, or other healthcare provider until a determination of non- 
compensability in regard to the injury which is the basis of the services 
is made, or in the event that there is an appeal to the Workers’ 
Compensation Commission, the Court of Appeals, or the Supreme 
Court, until a final determination of noncompensability is rendered and 
all appeal deadlines have passed. 

(d) This section shall not avoid, modify, or amend any other section or 
subsection of this chapter, including, but not limited to, the prohibition 
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against balance billing contained in § 11-9-508(d)(3) and any rules 


adopted thereunder. 


(e) An order by the commission pursuant to this section shall stay all 


proceedings for collection. 


History. Acts 2001, No. 1281, § 3; 
2019, No. 315, § 776. 
Amendments. The 2019 amendment 


deleted “and regulations” following “rules” 
in (d). 


SuBCHAPTER 2 — WorKERS’ COMPENSATION COMMISSION 


SECTION. 

11-9-205. Administration of chapter — 
Staff and expenditures. 

11-9-207. Powers and duties. 

11-9-209. Statistical data collection. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


SECTION. 

11-9-210. Purchase of annuity contracts 
— Funding of Death and 
Permanent Total Disabil- 
ity Trust Fund obligations. 


classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is | 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019.” 


| 11-9-205. Administration of chapter — Staff and expenditures. 


(a)(1) For the purpose of administering the provisions of this chapter, 
the Workers’ Compensation Commission is authorized: 
(A) To make such rules as may be found necessary; 
(B) To appoint and fix the compensation of temporary technical 


assistants and medical and legal advisers and to appoint and to fix 
the compensation of clerical assistants and other officers and employ- 
ees; and 

(C) To make such expenditures, including those for personal ser- 
vice, rent, books, periodicals, office equipment, and supplies, and for 
printing and binding as may be necessary. 

(2)(A) Prior to the adoption, prescription, amendment, modification, 
or repeal of any rule or form, the commission shall give at least 
forty-five (45) days’ notice of its intended action. 

(B) The notice shall include a statement of the terms or substance 
of the intended action or description of the subjects and issues 
involved, and the time, place, and manner in which interested 
persons may present their views thereon. 
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(C) The notice shall be mailed to any person specified by law or - 
who shall have requested advance notice of rulemaking proceedings. 
(3) The commission shall afford all interested persons a reasonable 
opportunity to submit written data, views, or arguments, and, if the 
commission in its discretion shall so direct, oral testimony or argument. 
(4) Each rule or form adopted by the commission shall be effective 
twenty (20) days after adoption unless a later date is specified by law or 
in the rule itself. 

(5) All expenditures of the commission in the administration of this 
chapter shall be allowed and paid from the Workers’ Compensation 
Fund upon the presentation of itemized vouchers approved by the 
commission. 

(b)(1) The commission may appoint as many persons as may be 
necessary to be administrative law judges and in addition may appoint 
such examiners, rate experts, investigators, medical examiners, clerks, 
and other employees as it deems necessary to effectuate the provisions 
of this chapter, provided that the appointment of all rate experts shall 
be made by the Secretary of the Department of Labor and Licensing, 
whose duty it is to approve the rates charged. 

(2) Rate experts shall be considered employees of the commission 
and the Department of Labor and Licensing and shall be paid from the 
Workers’ Compensation Fund. 

(3) Employees appointed pursuant to this subsection shall receive an 
annual salary to be fixed by the commission within the appropriation 
made therefor. 

(c) It shall be the duty of an administrative law judge, under the 
rules adopted by the commission, to hear and determine claims for 
compensation and to conduct hearings and investigations and to make 
such orders, decisions, and determinations as may be required by any 
rule or order of the commission. 


History. Init. Meas. 1948, No. 4, §§ 42, 
44, Acts 1949, p. 1420; 1975, No. 655, § 1; 
1986 (2nd Ex. Sess.), No. 10, § 13; A.S.A. 
1947, §§ 81-1342, 81-1344; Acts 2019, No. 
315, §§ 777-779; 2019, No. 910, § 5357. 

Amendments. The 2019 amendment 
by No. 315 deleted “and regulations” fol- 
lowing “rules” in (a)(1)(A); deleted “regu- 
lation” following “rule” in (a)(2)(A); and 


11-9-207. Powers and duties. 


deleted “regulation” following “Each rule” 
in (a)(4). 

The 2019 amendment by No. 910 sub- 
stituted “Secretary of the Department of 
Labor and Licensing” for “Insurance Com- 
missioner” in (b)(1); and substituted “De- 
partment of Labor and Licensing” for “In- 
surance Commissioner” in (b)(2). 


(a) In addition to its other duties and powers, the Workers’ Compen- 
sation Commission is given and granted full power and authority: 

(1) To hear and determine all claims for compensation, including 
claims based upon injuries which occurred outside the State of Arkan- 
sas for which compensation is payable under this chapter; 

(2) To require and order medical services for and examinations of 
injured employees and to employ special medical examiners and advi- 
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sors who shall be paid not to exceed twenty-five dollars ($25.00) per day 
and reasonable traveling expenses; 

(3) To approve claims for medical services and attorney’s fees; 

(4) To excuse failure to give notice either of injury or death of any 
employee; 

(5) To approve agreements, make, modify, or rescind awards, and 
make and enter findings of fact and rulings of law; 

(6) To enter orders in appealed cases; 

(7) To determine the time for the payment of compensation and order 
the reimbursement of employers for amounts advanced; 

(8) To assess penalties; 

(9) To prescribe rules governing the representation of employees, 
employers, and carriers in respect to claims before the commission; 

(10) To issue subpoenas, administer oaths, and take testimony, by 
deposition or otherwise; 

(11) To make surveys and to determine the existence and prevalence 
of occupational disease hazards within this state, to determine the 
measures necessary to eliminate or reduce these hazards, and to add to 
the schedule of occupational diseases subject to appropriate conditions 
and after public hearing; 

(12) To make available all records in connection with all cases of 
personal injury to the Secretary of the Department of Labor and 
Licensing. The secretary may propose rules for the prevention of 
injuries and transmit the rules to the commission. The commission may 
recommend proposed rules for prevention of injuries to the secretary; 

(13) To have and exercise all other powers and duties conferred or 
imposed by this chapter; and 

(14) To transfer the excess of income over expenses from the com- 
mission’s annual educational conference to Kids’ Chance of Arkansas, 
Inc., a nonprofit charitable organization designed to provide scholar- 
ships to children of workers who have been killed or become perma- 
nently and totally disabled from a compensable injury, including any 
accumulation from prior years’ conferences. 

(b)(1) In addition to the other powers and duties granted to the 
commission in this section and otherwise provided by law, the commis- 
sion is authorized to establish and impose reasonable fees to recover the 
cost of preparation of various informative materials distributed by the 
commission. | 

(2) The fees shall be established by rule of the commission. 

(3) Funds derived from fees shall be deposited into the Workers’ 
Compensation Fund to be used to defray expenses incurred in prepa- 
ration and distribution of materials. 


History. Init. Meas. 1948, No. 4, § 48, by No. 315 deleted “and regulations” fol- 
Acts 1949, p. 1420; Acts 1981, No. 630, lowing “rules” in (a)(9); and substituted 
§ 1; A.S.A. 1947, §§ 81-1343, 81-1343.1; “rule” for “regulation” in (b)(2). 

Acts 2001, No. 1757, § 3; 2019, No. 315, The 2019 amendment by No. 910, in 
§§ 780, 781; 2019, No. 910, § 5358. (a)(12), substituted “Secretary of the De- 
Amendments. The 2019 amendment partment of Labor and Licensing” for “Di- 


11-9-209 


rector of the Department of Labor” and 
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substituted “secretary” for “director” 
twice. 
CASE NOTES 
Findings. whether appellants were responsible for 


Merits of an issue relating to an autho- 
rized treating physician were not consid- 
ered because the issue was not raised or 
ruled on below. The Workers’ Compensa- 


paying for the treatment under the 
change-of-physician provisions in § 11-9- 
514. Ark. Dep’t of Parks & Tourism v. 
Price, 2016 Ark. App. 109 (2016). 


tion Commission made no finding on 


11-9-209. Statistical data collection. 


(a) The Workers’ Compensation Commission shall publish annually, 
on an aggregate basis, information pertaining to the distribution of 
workers’ compensation insurance premiums, losses, expenses, and net 
income to be compiled from reports required to be filed with the 
Secretary of the Department of Labor and Licensing pursuant to 
§ 23-63-216, as amended, or any similar information required to be 
filed by the secretary regarding workers’ compensation insurance. 

(b) The commission shall also publish in that same annual report 
information regarding aggregate workers’ compensation benefit distri- 
bution to claimants, medical providers, and attorneys if that specific 
information or similar information becomes available from revised or 
additional reporting requirements that may be required by the secre- 


tary. 


History. Acts 1991, No. 1060, § 7;, 


2019, No. 910, § 5359. 

Amendments. The 2019 amendment, 
in (a), substituted “Secretary of the De- 
partment of Labor and Licensing” for the 


first occurrence of “Insurance Commis- 
sioner” and substituted “secretary” for the 
second occurrence of “Insurance Commis- 
sioner”; and substituted “secretary” for 
“Insurance Commissioner” in (b). 


11-9-210. Purchase of annuity contracts — Funding of Death 
and Permanent Total Disability Trust Fund obliga- 


tions. 


(a)(1) The Workers’ Compensation Commission is hereby authorized 
to fund financial obligations of the Death and Permanent Total Disabil- 
ity Trust Fund through the purchase of structured annuity contracts. 
Provided, the commission shall purchase such annuity contracts only 
when the commission determines that it is financially advantageous to 
the trust fund involved. 

(2) Structured annuity contracts shall be purchased only from insur- 


ance companies: 


(A) Licensed to do business in Arkansas and authorized to write 
annuities as regulated by the State Insurance Department; 
(B) Experienced in the business of writing and administering 


structured annuities; 
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(C) Determined to be financially sound and having an A.M. Best 
rating of A+ and category size VIII or greater, or equivalent indepen- 
dent industry rating; and 

(D) Be rated AA+ or better by Standard and Poor’s, Moody’s, or an 
equivalent rating by an equivalent rating service. 

(3) Structured annuity contracts purchased by the commission shall: 

(A) Include a separate contract for each claimant or beneficiary 
covered; 

(B) Require that the payments to the claimant or beneficiary be 
sent to the commission so that it can maintain administrative control 
over the payments, and the commission will distribute the payments 
in full to the claimants or beneficiaries; and 

(C) Provide for return of principal to the appropriate fund in the 
event that the obligations of the Death and Permanent Total Disabil- 
ity Trust Fund to any claimant or beneficiary cease prior to the end of 
the period certain guarantee in the contract. 

(b) The commission shall adopt such appropriate rules consistent 
with the provisions of this section, § 23-96-104(16) and (25), and 
§ 23-96-114(f) and (g) as it deems necessary to enable it to efficiently 
and effectively administer the provisions of this section, § 23-96-104(16) 
and (25), and § 23-96-114(f) and (g) and any structured annuity ar- 
rangement it may enter into pursuant to the authority granted herein. 


History. Acts 1991, No. 651, §§ 1, 3; The 2019 amendment by No. 382 sub- 
2019, No. 315, § 782; 2019, No. 382, § 2. stituted “§ 23-96-104(16) and (25), and § 

Amendments. The 2019 amendment 23-96-114(f) and (g)” for “§§ 23-96- 
by No. 315 deleted “and regulations” fol- 1040(2) and X(2) and 23-96-114F and G” 
lowing “rules” in (b). twice in (b). 


SUBCHAPTER 3 — Funps — Taxes AND F'EEs 


SECTION. SECTION. 

11-9-303. Payment of tax by carrier — 11-9-306. Determination of surplus and 
Definition. rate of taxation. 

11-9-304. Payment of tax by self-insurer. 

11-9-305. Payment of tax by public em- 
ployer. 


11-9-303. Payment of tax by carrier — Definition. 


(a)(1) In addition to the premium taxes collected from carriers, the 
carriers shall pay annually to the Workers’ Compensation Commission 
a tax, at the rate to be determined as provided in § 11-9-306 but not to 
exceed three percent (3%), on all written manual premiums resulting 
from the writing of workers’ compensation insurance on risks within 
the state. 

(2) Upon the final payment of the liabilities of the Death and 
Permanent Total Disability Trust Fund under § 11-9-502, the tax rate 
under this section shall not exceed one and five-tenths percent (1.5%). 

(b) “Written manual premium” means premium produced in a given 
year by the manual rates in effect during the experience period and 
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shall exclude the premium produced by the expense constant. Further- - 
more, “written manual premium”, for the purpose of this chapter, 
means premium before any allowable deviated discounts, any experi- 
ence rating modification, any premium discount, any reinsurance or 
deductible arrangement as common with fronting carriers, any divi- 
dend consideration, or other trade discount. 

(c)(1) This tax shall be collected by the commission from the carriers 
at the same time and in the same manner as insurance premium taxes 
under § 26-57-601 et seq. and deposited into the funds created in 
§ 11-9-301. 

(2) This transfer from the funds created in § 11-9-301 shall be in the 
same proportions that deposits were made into the three (3) funds as 
set forth in § 11-9-306(a)-(c). 

(d)(1) Assessments upon which premium taxes are based shall be 
made on forms prescribed by the commission and shall be paid to the 
commission. 

(2) Absent a waiver obtained from the commission for good cause, the 
failure of the licensed carrier to pay the assessment when due shall be 
referred to the Insurance Commissioner for appropriate administrative 
action against the Arkansas certificate of authority of the delinquent 
insurer. 

(e) Premium tax payments shall be made by check payable to the 
commission. 


History. Init. Meas. 1948, No. 4, § 47, 
Acts 1949, p. 1420; Acts 1979, No. 253, 
§ 10; 1983, No. 393, § 1; A.S.A. 1947, 
§ 81-1348; Acts 1989 (38rd Ex. Sess.), No. 
22, § 3; 1993, No. 652, § 14; 2001, No. 


Ex. Sess.), No. 4, § 1; 2016 (3rd Ex. Sess.), 
No. 5, § 1. 

Amendments. The 2016 (3rd Ex. Sess.) 
amendment by identical acts Nos. 4 and 5 
added (a)(2). 


1757, § 5; 2005, No. 505, § 1; 2016 (8rd 


11-9-304. Payment of tax by self-insurer. 


(a)(1) The Workers’ Compensation Commission shall collect a tax 
from every self-insured employer at a rate to be determined as provided 
by § 11-9-306 but not to exceed three percent (3%) of the written 
manual premium which would have to be paid under § 11-9-303 by a 
carrier if the self-insured employer were insured by a carrier. 

(2) Upon the final payment of the liabilities of the Death and 
Permanent Total Disability Trust Fund pursuant to § 11-9-502, the tax 
rate under this section shall not exceed one and five-tenths percent 
(1.5%). 

(b) Ifthe tax provided for under this section is not paid within thirty 
(30) days of the date provided in § 11-9-306, there shall be assessed a 
penalty for each thirty (30) days the amount so assessed remains 
unpaid which is equal to ten percent (10%) of the unpaid amounts and 
which shall be collected at the same time as a part of the tax assessed. 
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History. Init. Meas. 1948, No. 4, § 47, 
Acts 1949, p. 1420; Acts 1979, No. 253, 
§ 10; 1983, No. 393, § 1; AS.A. 1947, 
§ 81-1348; Acts 2016 (3rd Ex. Sess.), No. 
4,§ 2; 2016 (8rd Ex. Sess.), No. 5, § 2. 


11-9-305 


amendment by identical acts Nos. 4 and 5 
added (a)(2); and substituted “The Work- 
ers’ Compensation Commission shall” for 


- “Tt shall be the duty of the Workers’ Com- 


pensation Commission to” in (a)(1). 


Amendments. The 2016 (3rd Ex. Sess.) 


11-9-305. Payment of tax by public employer. 


(a)(1)(A) The Workers’ Compensation Commission shall collect a tax 

from every public employer providing workers’ compensation cover- 

age to its employees at a rate to be determined as provided by 

§ 11-9-306 but not to exceed three percent (3%) of the written manual 

premium which an insurance carrier would have to pay under 

§ 11-9-303 if the public employer were insured by a carrier. 

(B) Upon the final payment of the liabilities of the Death and 
Permanent Total Disability Trust Fund under § 11-9-502, the tax 
rate under this section shall not exceed one and five-tenths percent 
(1.5%). 

(2)(A) The commission shall tabulate and collect the tax to be 

collected from entities whose workers’ compensation claims are 

administered by the Public Employee Claims Division. 

(B) In tabulating the manual premium, a public employer whose 
workers’ compensation claims are administered by the division shall 
use the average compensation rate for this state as promulgated by 
the National Council on Compensation Insurance, Inc. for the tax 
year in question. 

(3) The tax collected shall be deposited in and paid to the commission 
from the Workers’ Compensation Revolving Fund and miscellaneous 
revolving funds. 3 

(b)(1) In the event that any public employer whose workers’ compen- 
sation claims are administered by the division fails to cooperate in 
furnishing information upon which the tax will be computed or fails to 
pay the tax within thirty (30) days of the date provided in § 11-9-306, 
the commission shall notify the Director of the Public Employee Claims 
Division of the failure, and the commission shall decertify the public 
employer from participation in the state’s workers’ compensation 
program. 

(2) In the event of decertification, the public employer shall obtain its 
employer’s workers’ compensation liability coverage from the private 
market and shall not be entitled to participate in the state’s workers’ 
compensation program for a period of one (1) year thereafter. 

(c) The procedure for decertification shall be the same as for the 
revocation or termination of the self-insurer privilege. 


History. Init. Meas. 1948, No. 4, § 47, 
Acts 1949, p. 1420; Acts 1983, No. 393, 
§ 1; 1985, No. 98, § 10;A.S.A. 1947, § 81- 
1348; Acts 1989 (8rd Ex. Sess.), No. 22, 
§ 4; 1993, No. 1318, § 12; 2005, No. 505, 


§ 2; 2016 (3rd Ex. Sess.), No. 4, § 3; 2016 
(3rd Ex. Sess.), No. 5, § 3. 
Amendments. The 2016 (3rd Ex. Sess.) 
amendment by identical acts Nos. 4 and 5 
added (a)(1)(B); and substituted “The 
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Workers’ Compensation Commission Workers’ Compensation Commission to” 
shall” for “It shall be the duty of the in (a)(1)(A). 


11-9-306. Determination of surplus and rate of taxation. 


(a)(1) The Workers’ Compensation Commission, on or before Decem- 
ber 31 of each year, shall determine the surplus, if any, in the Workers’ 
Compensation Fund, together with the additional amounts necessary to 
properly administer this chapter for the ensuing year. 

(2) The commission shall determine the rate of taxation for collec- 
tions for that year on or before March 1 of the following year. 

(b)(1) The commission, on or before December 31 of each year, shall 
determine the surplus, if any, in the Second Injury Trust Fund, together 
with the additional amounts necessary to properly administer this 
chapter for the ensuing year. 

(2) The commission shall determine the rate of taxation for collec- 
tions for that year on or before March 1 of the following year. 

(c)(1) The commission, on or before December 31 of each year, shall 
determine the surplus, if any, in the Death and Permanent Total 
Disability Trust Fund, together with the additional amounts necessary 
to properly administer this chapter for the ensuing year. 

(2) The commission shall determine the rate of taxation for collec- 
tions for that year on or before March 1 of the following year. 

(d)(1) The total rate of taxation for all three (3) funds when added 
together shall not exceed three percent (3%). 

(2) Upon the final payment of the liabilities of the Death and 
Permanent Total Disability Trust Fund under § 11-9-502, the tax rate 
under this section shall not exceed one and five-tenths percent (1.5%). 

(e)(1) The commission shall notify each insurance carrier of the rate 
of taxation applicable to each fund for the preceding year, and taxes 
shall be computed and paid pursuant to the provisions of § 11-9-303(c) 
on or before April 1 of the following year. 

(2) The commission shall notify each self-insured employer subject to . 
the tax of the rate of taxation applicable to each fund for the preceding 
year, and taxes shall be computed by the commission and paid to each 
fund by the self-insurer through payments made directly to the com- 
mission on or before April 1 of the following year. 

(3) The commission shall notify each public employer subject to this 
tax of the rate of taxation applicable to each fund for the preceding year, 
and taxes shall be computed by the commission and paid to each 
respective fund through payments made directly to the commission by 
the public employer on or before April 1 of the following year. 

(f) The commission shall have the authority to promulgate rules for 
administration of the assessment and tax collection process, including, 
but not limited to, rules applicable to the funds established in § 11-9- 
301. 

(g) No later than March 30 each year, the commission shall provide 
the Insurance Commissioner a complete listing of workers’ compensa- 
tion premium tax collections for the preceding calendar year, including 
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the monetary amount of workers’ compensation premium tax paid, by 
year, by name of workers’ compensation carrier, and by National 
Association of Insurance Commissioners identity number. 


History. Init. Meas. 1948, No. 4, § 47, 
Acts 1949, p. 1420; Acts 1979, No. 258, 
§ 10; 1983, No. 3938, § 1; A.S.A. 1947, 
§ 81-1348; Acts 1989 (3rd Ex. Sess.), No. 
22, § 5; 2005, No. 505, § 3; 2016 (8rd Ex. 
Sess.), No. 4,§ 4; 2016 (3rd Ex. Sess.), No. 
5, § 4; 2019, No. 315, § 783. 


Amendments. The 2016 (3rd Ex. Sess.) 
amendment by identical acts Nos. 4 and 5 
added (d)(2). 

The 2019 amendment, in (f), deleted “or 
regulations” following “promulgate rules” 
and deleted “and regulations” preceding 
“applicable”. 


SUBCHAPTER 4 — EMPLOYER LIABILITY — INSURANCE 


SECTION. 

11-9-404. Security for compensation. 

11-9-405. Substitution of carrier for em- 
loyer. 

11-9-408. Insurance policies. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


SECTION. 

11-9-409. Safety and health loss control 
consultative services. 

11-9-412. Motor carrier drivers — Defini- 
tions. 


classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019.” 


11-9-401. Employer’s liability for compensation. 


CASE NOTES 


Cited: Wilhelm v. Parsons, 2016 Ark. 
App. 56, 481 S.W.3d 767 (2016). 


11-9-404. Security for compensation. 


(a) Every employer shall secure the payment of compensation under 


this chapter: 


(1) By insuring and keeping insured the payment of the compensa- 
tion with any carrier authorized to write workers’ compensation insur- 


ance; 


(2)(A) By furnishing satisfactory proof to the Workers’ Compensation 
Commission of the employer’s financial ability to pay compensation 
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and receiving an authorization from the commission to pay compen- > 
sation directly. 

(B) The commission, as a condition to such wath drization may 
require the employer, except municipalities, counties, or the State of — 
Arkansas or its political subdivisions, to deposit in a depository 
designated by the commission either an indemnity bond, irrevocable 
letter of credit, or securities of any kind and in an amount determined 
by the commission, subject to such reasonable conditions as the 
commission may prescribe. The conditions shall include authoriza- 
tion to the commission, in case of default, to sell any securities 
sufficient to pay compensation awards or to bring suit on the bonds or 
the letter of credit to procure prompt payment of compensation under 
this chapter. 

(C) Any employer securing compensation in accordance with the 
provisions of this subdivision (a)(2) shall be known as a self-insurer 
and shall be classed as a carrier of its own insurance. 

(D) Aself-insurer may have the privilege of securing those portions 

of the payment of compensation under this chapter as the self-insurer 
shall elect by insuring the portions with a company approved by the 
commission. The liability of the company shall be limited to those 
features and liabilities of this chapter as are expressly stated, and 
none other; 
(3)(A) The commission, under such rules as it may prescribe, may 
permit two (2) or more employers engaged in the same type of 
business activity or pursuit to enter into agreements to pool their 
liabilities under this section for the purpose of qualifying as self- 
insurers, and each such approved group shall be classified as an 
homogeneous self-insurer. 

(B)G) The commission, under such rules as it may prescribe, may 
permit two (2) or more employers who are members of the same trade 
or professional association to enter into agreements to pool their 
liabilities under this section for the purpose of qualifying as self- 
insurers, and each such approved group shall be classified as a 
common self-insurer. 

(ii) The trade or professional association shall have been in active 
existence for at least three (3) years; such associations shall have a 
constitution or bylaws; and all trustees shall be participants in the 
common self-insurer program, shall have members that support the 
association by regular payment of dues on an annual, semiannual, 
quarterly, or monthly basis, and shall be created in good faith for 
purposes other than that of creating workers’ compensation common 
self-insurer pools. 

(iii) No two (2) trade or professional associations shall be allowed 
to combine or join each other and qualify as a common self-insurer. 

(C) In order to qualify as group self-insurers, these groups shall 
furnish to or satisfy the commission as to the following: 

(i) An application on a form prescribed by the commission by an 
elected board of trustees to establish a self-insurance fund to be 
administered under the direction of the trustees; 
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(ii) The application shall be accompanied by: 

(a) An indemnity agreement in a form satisfactory to the commis- 
sion jointly and severally binding the groups and each member of the 
groups to comply with the provisions of the Workers’ Compensation 
Law, § 11-9-101 et seq.; and 

(6) An individual application by each member of the groups 
applying for coverage in the fund; 

(iii) A current, audited financial statement of each member of the 
groups showing a combined net worth of all members applying for 
coverage of not less than one million dollars ($1,000,000), a combined 
ratio of current assets to current liabilities of not less than one to one 
(1:1), and working capital of an amount establishing financial ability 
and liquidity sufficient to pay normal compensation claims promptly; 

(iv)(a) That the groups deposit and maintain with the commission 
acceptable securities or have posted a surety bond issued by a 
corporate surety authorized to do business in the State of Arkansas, 
in an amount determined by the commission, but not less than two 
hundred thousand dollars ($200,000). 

(b) However, this subdivision (a)(3)(C)(iv) shall not be applicable to 
municipalities, counties, or the State of Arkansas and its political 
subdivisions; 

(v) That there exist ample facilities and competent personnel of 
good character within the groups, or through an approved service 
organization, for the groups to service their own programs with 
respect to underwriting matters, claims and adjusting, industrial 
safety engineering, accounting, and financial management; 

(vi)(a) That the groups maintain excess insurance with an insur- 
ance company authorized to do business in this state in an amount 
acceptable to the commission. 

(b) However, this subdivision (a)(3)(C)(vi) shall not be applicable to 
municipalities, counties, or the State of Arkansas and its political 
subdivisions; and 

(vii)(a) That such financial statements, payroll records, accident 
experience, and compensation reports and such other reports and 
statements are filed at such time and in such manner as the 
commission shall require. 

(b) However, any fund which fails or refuses to file the reports 
within the time limits prescribed by the commission shall be subject 
to a civil penalty in such amount as the commission may prescribe not 
to exceed one hundred dollars ($100) per infraction per day, and the 
failure or refusal may be considered good cause for revocation or 
suspension of self-insurance privileges; 

(4) Each member of the groups shall file financial reports and 
statements at such times and in such manner as the commission may 
require to satisfy itself as to the continued financial stability of the 
member; and 

(5): In order to continue to qualify as a homogeneous self-insurer fund 
or common self-insurer fund, the groups shall continue to meet the 
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minimum requirements as set forth in subdivision (a)(3) of this section 
or as prescribed by the commission. - 

(b)(1) Except for the initial qualification of the rae a certified 
audited financial statement shall not be required of any member of a 
group either for initial membership or as a condition for continued 
membership in the group. 

(2) However, each financial statement filed with the commission 
shall be duly certified by the president and treasurer of the member, in 
the case of a corporation, and by the owner and general partners, 
respectively, in the case of an individual proprietorship or partnership, 
to the effect that such financial statement is true and correct tothe best 
of the knowledge and belief of the officer, individual owner, or partner | 
and truly reflects the financial condition of the member. 

(c) Any person who knowingly files a false or fraudulent financial 
statement under the provisions of this chapter shall, upon conviction, 
be fined not more than ten thousand dollars ($10,000) or imprisoned not 
more than five (5) years, or both. 

(d) Jurisdiction for the enforcement of the provisions of this chapter 
or any appeal therefrom shall be in the Pulaski County Circuit Court. 
The underlying purpose of this chapter is to assure the payment of 
benefits due employees, and this chapter shall be liberally construed to 
that end. 

(e)(1) The commission may suspend or revoke any authorization to a 
self-insurer for a good cause shown after a hearing at which the 
self-insurer shall be entitled to be heard in person or by counsel and to 
present evidence. 

(2) No suspension or revocation shall affect the lability of any 
self-insurer already incurred. 

(f) Authorization to write compensation insurance under this chap- 
ter shall be given to a carrier only after the carrier has received a 
certificate of authority from the Insurance Commissioner to transact 
the business of workers’ compensation insurance in Arkansas and the 
commission has been notified in writing of the issuance of the certificate 
of authority. 


History. Init. Meas. 1948, No. 4, § 36, 
Acts 1949, p. 1420; Acts 1979, No. 994, 
§ 1; 1981, No. 72; § 1; A.S.A. 1947, § 81- 
1336; Acts 1987, No. 806, §§ 1, 2; 1987, 
No. 980, § 1; 1989, No. 821, § 3; 1993, No. 


683, § 1; 1995, No. 825, § 1; 2003, No. 

468, § 1; 2019, No. 315, § 784. 
Amendments. The 2019 amendment 

deleted “and regulations” following “rules” 


‘in (a)(3)(A). 


CASE NOTES 


Exclusivity. 

Even though no answer was filed, the 
allegation in the injured worker’s com- 
plaint in circuit court that the employer 
“failed to provide workers’ compensation 
benefits for his employees” did not estab- 


lish as a matter of law that he failed to 
“secure the payment of compensation” for 
purposes of this section and the exception 
to exclusivity under § 11-9-105(b); the al- 
legation failed to address whether the 
employer had a policy of workers’ compen- 
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sation insurance in effect at the time of Cited: Wilhelm v. Parsons, 2016 Ark. 
the employee’s injury. Stan v. Vences, 2019 App. 56, 481 S.W.3d 767 (2016). 
Ark. App. 56, 571 S.W.3d 24 (2019). 


11-9-405. Substitution of carrier for employer. 


(a) In any case where the employer is not a self-insurer, in order that 
the liability for compensation imposed by this chapter may be most 
effectively discharged by the employer and in order that the adminis- 
tration of this chapter with respect to that liability may be facilitated, 
the Workers’ Compensation Commission shall by rule provide for the 
discharge by the carrier, for the employer, of the obligations and duties 
of the employer with respect to such liability imposed by this chapter 
upon the employer as it considers proper in order to effectuate the 
provisions of this chapter. 

(b) For such purpose: 

(1) Notice to or knowledge of an employer of the occurrence of the 
injury shall be notice to or knowledge of the carrier; 

(2) Jurisdiction over the employer by the commission or by any court 
under this chapter shall be jurisdiction over the carrier; and 

(3) Any requirements by the commission or any court under any 
compensation order, finding, or decision shall be binding upon the 
carrier in the same manner and to the same extent as upon the 
employer. 


Amendments. The 2019 amendment 
substituted “rule” for “regulation” in (a). 


History. Init. Meas. 1948, No. 4, § 37, 
Acts 1949, p. 1420; A.S.A. 1947, § 81- 
1337; Acts 2019, No. 315, § 785. 


CASE NOTES 


Cited: Wilhelm v. Parsons, 2016 Ark. 
App. 56, 481 S.W.3d 767 (2016). 


11-9-406. Failure to secure payment of compensation — Penalty. 
CASE NOTES 


Cited: Wilhelm v. Parsons, 2016 Ark. 
App. 56, 481 S.W.3d 767 (2016). 


11-9-407. Posting notice of compliance. 


CASE NOTES 


Burden of Proof. 

Workers’ compensation claim was not 
time-barred even though it was filed more 
than two years after the date of the injury 
where the employer had told the employee 
he did not have workers’ compensation 


insurance, the employer had actual notice 
of the injury on the date of the injury, and 
the employer’s own testimony showed 
that he failed to post notice that he had 
subsequently obtained workers’ compen- 
sation insurance or notify the employee of 
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the same after the injury. Graves v. Hop- 
per, 2018 Ark. App. 193, 547 S.W.3d 448 
(2018). 


11-9-408. Insurance policies. 


(a) Contents. Every policy or contract of insurance issued by a 
carrier to an employer to secure the payment of compensation under 
this chapter shall contain: 

(1)(A) Provisions that identify the insured employer and either 

identify each covered employee or describe covered employees by 

class or type of labor performed and the estimated number of 
employees of each such class or type. 

(B) No single policy of workers’ compensation insurance may be 
issued to any group of employers who are unaffiliated with one 
another in terms of ownership, control, or right to participate in the 
profits of the affiliated enterprises; 

(2) Provisions that insolvency or bankruptcy of the employer or 
discharge therein shall not relieve the carrier from payment of com- 
pensation for compensable injuries sustained by an employee during 
the term of the policy or contract; 

(3)(A) The agreement of the carrier that it will promptly pay to the 

person entitled to compensation every installment of compensation 

that may be awarded or agreed upon and that this obligation shall 
not be affected by any default of the employer or by any default in the 
giving of any notice required by the policy or otherwise. 

(B) The agreement shall be construed to be a direct obligation by 
the carrier to the person entitled to compensation, enforceable in that 
person’s name; and 
(4) Such other provisions as the State Insurance Department allows 

or requires carriers to include in workers’ compensation policies as 
otherwise provided at the Arkansas Workers’ Compensation Insurance 
Plan, § 23-67-301 et seq. 

(b) CANCELLATION. 

(1) An employer may cancel coverage with a carrier by giving the 
carrier at least thirty (30) days’ notice, unless a shorter period is 
permitted under subdivision (b)(1)(B) of this section. 

(A) Cancellation of coverage is effective at 12:01 a.m. thirty (30) 
days after the date the cancellation notice is received by the carrier, 
unless a later date is specified in the notice to the carrier. 

(B)G) An employer may cancel coverage effective less than thirty 
(30) days after written notice is received by the carrier where the 
employer obtains other coverage or becomes a self-insurer. 

(ii) A cancellation under this subdivision is effective immediately 
upon the effective date of the other coverage or upon authorization as 
a self-insurer. 

(2)(A) A notice of cancellation from the carrier shall state the hour 

and date that cancellation is effective. 

(B) Acarrier shall not cancel coverage issued to an employer under 
this chapter prior to the date specified for expiration in the policy or 
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contract or until at least thirty (80) days have elapsed after a notice 

of cancellation has been mailed to the Workers’ Compensation 

Commission and to the employer, or until ten (10) days have elapsed 

after the notice has been mailed to the employer and to the commis- 

sion if the cancellation is for nonpayment of premium. 

(C) However, if the employer procures other insurance within the 
notice period, the effective date of the new policy shall be the 
cancellation date of the old policy. 

(3) Cancellation of coverage by an employer or a carrier shall in no 
way limit liability that was incurred under the policy or contract prior 
to the effective date of cancellation. 

(c) COVERAGE. 

(1) No policy or contract of insurance shall be issued against liability 
under this chapter unless the policy or contract covers the entire 
liability of the employer. Split coverage whereby some employees of an 
employer are insured by one carrier and other employees are insured by 
another carrier, or by the Arkansas Workers’ Compensation Insurance 
Plan, § 23-67-301 et seq., or a plan of self-insurance is expressly 
prohibited except for: 

(A) A policy issued in accordance with § 23-92-409 so o long as all 
employees performing services for a client are covered under the 
same policy, contract, or plan; or 

(B) A policy issued covering the liability of an employer or of 
multiple employers as to specific jobs, ventures, contracts, or under- 
takings, but only if the policy meets with the reasonable satisfaction 
and approval of the Insurance Commissioner that the policy is in the 
best interest of the employers and the employees concerned and does 
not unduly or improperly affect the continuity of workers’ compensa- 
tion coverage by seriously and negatively affecting other carriers and 
agents with outstanding policies issued to any of the employers in 
issue. 

(2) As to any questions of liability between the employer and the 
carrier, the terms of the policy or contract shall govern. 

(d) Under such rules as may be adopted by the Insurance Commis- 
sioner, and notwithstanding other provisions of this chapter, he or she 
may certify five (5) or more employers as an insurance group which 
shall be considered an employer for the purposes of this chapter. 


History. Init. Meas. 1948, No. 4,§ 38, . Amendments. The 2019 amendment 
Acts 1949, p. 1420; Acts 1973, No. 158, deleted “and regulations” following “rules” 
§ 1; A.S.A. 1947, § 81-1338; Acts 1993, in (d). 

No. 796, § 12; 2003, No. 1750, § 5; 2019, 
No. 315, § 786. 


CASE NOTES 


Cited: Wilhelm v. Parsons, 2016 Ark. 
App. 56, 481 S.W.3d 767 (2016). 
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11-9-409. Safety and health loss control consultative services. 


(a) Workers’ HEALTH AND SAFETY Division. 

(1) The Workers’ Compensation Commission shall establish a Work- 
ers’ Health and Safety Division, hereinafter referred to as the “divi- 
sion”. | 

(2) The division shall collect and serve as a repository for statistical 
information on workers’ health and safety. In cooperation with and with 
the assistance of the Department of Labor and Licensing and the State 
Insurance Department, the division shall analyze and use the informa- 
tion to identify and assign priorities to safety needs and to better 
coordinate the safety services provided by public or private organiza- 
tions, including insurance carriers. In cooperation with and with the 
assistance of the Department of Labor and Licensing and the State 
Insurance Department, the division shall promote workers’ health and 
safety through educational programs and other innovative programs 
developed by the division. 

(3) In cooperation with and with the assistance of the Department of 
Labor and Licensing and the State Insurance Department, the division 
shall coordinate or supervise the collection of information relating to job 
safety. 

(4) The Chair of the Workers’ Compensation Commission, the Sec- 
retary of the Department of Labor and Licensing, and the Insurance 
Commissioner shall function as an advisory committee to resolve 
questions regarding duplication of efforts, assignment of new programs, 
and other matters that need cooperation and coordination. 

(5)(A) In cooperation with and with the assistance of the Department 
of Labor and Licensing and the State Insurance Department, the 
division shall publish or procure and issue educational books, pam- 
phlets, brochures, films, videotapes, and other informational and 
educational material. Specific educational material shall be directed 
to high-risk industries and jobs and shall specifically address means 
and methods of avoiding high frequency but preventable workers’ 
injuries. Other educational material shall be directed to business and 
industry generally and shall specifically address means and methods 
of avoiding common workers’ injuries. 

(B) Specific decisions as to what issues and problems should be 
addressed by such information shall be made by the division in 
cooperation and with the assistance of the Department of Labor and 
Licensing and the State Insurance Department and with commission 
approval after assigning appropriate priorities based on frequency of 
injuries, degree of hazard, severity of injuries, and similar consider- 
ations. | 
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(C) Such educational materials shall include specific references to 
the requirements of state laws and rules and federal laws and 
regulations, to recommendations and practices of business, industry, 
and trade associations, and, where needed, to recommended work 
practices based on recommendations made by the division, in coop- 
eration and with the assistance of the Department of Labor and 
Licensing and the State Insurance Department, for the prevention of 
injury. 

(6) In cooperation with and with the assistance of the Department of 
Labor and Licensing and the State Insurance Department, the division 
shall cooperate with employers and employees to develop means and 
methods of educating employees. and employers with regard to work- 
place safety. 

(7). In cooperation with and with the assistance of the Department of 
Labor and Licensing and the State Insurance Department, the division 
shall encourage other entities to develop safety courses, safety plans, 
and safety programs. 

(8) In cooperation with and with the assistance of the Department of 
Labor and Licensing and the State Insurance Department, the division 
shall certify safe employers to provide peer review safety programs. 

(9) In cooperation with and with the assistance of the Department of 
Labor and Licensing and the State Insurance Department, the division 
shall advise insurance carrier loss control service organizations of 
hazard classifications, specific employers, industries, occupations, or 
geographic regions to which loss control services should be directed or 
of the identity and types of injuries or occupational diseases for 
prevention of the same to which loss control services should be directed 
and shall advise insurance carrier loss control service organizations of 
safety needs and priorities recommended by the division in cooperation 
with and with the assistance of the Department of Labor and Licensing 
and the State Insurance Department. 

(b) Jos Sarety INFORMATION SYSTEM. 

(1) In cooperation with and with the assistance of the Department of 
Labor and Licensing and the State Insurance Department, the division 
shall establish and maintain a job safety information system. 

(2)(A) The job safety information system shall include a comprehen- 

sive database that incorporates all pertinent information relating to 

each reported injury. 

(B) The identity of the employee is confidential and may not be 
disclosed as part of the job safety information system. 

(3) Employers shall file with the commission such reports as may be 
necessary. The commission shall promulgate rules and prescribe the 
form and manner of the reports. 

(4) In cooperation with and with the assistance of the Department of 
Labor and Licensing and the State Insurance Department, the division 
is authorized, empowered, and directed to obtain, from any state 
agency, data and statistics, including those compiled for the purpose of 
ratemaking. 
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(5) The division shall consult the Department of Labor and Licensing 
and any other affected state agencies in the design of data information 
and retrieval systems that will accomplish the mutual purposes of those 
agencies and of the division. 

(c) Exrra-Hazarpous EMPLOYER PROGRAM. 
(1)(A) In cooperation with and with the assistance of the Department 
of Labor and Licensing and the State Insurance Department, the 
division shall develop a program, including injury frequency, to 
identify extra-hazardous employers. The term “extra-hazardous em- 
ployer” includes an employer whose injury frequencies substantially 
exceed those that may reasonably be expected in that employer’s 
business or industry, an employer whose experience modifier is 
identified by the commission as too high, and such other employers as 
may, following a public hearing, be identified as extra-hazardous. 

(B) The division shall notify each identified extra-hazardous em- 
ployer or the carrier for the employer that the employer has been 
identified as an extra-hazardous employer. 

(2)(A) An employer who receives notification under subdivision 

(c)(1)(B) of this section must obtain a safety consultation within 

thirty (30) days from the Department of Labor and Licensing, the 

employer’s insurance carrier, or another professional source approved 
by the division for that purpose. 

(B) The safety consultant shall file a written report with the 
division and the employer setting out any hazardous conditions or 
practices identified by the safety consultation. 

(3) The employer and the consultant shall formulate a specific 
accident prevention plan that addresses the hazards identified by the 
consultant. The employer shall comply with the accident prevention 
plan. 

(4) The division may investigate accidents occurring at the work 
sites of an employer for whom a plan has been formulated under 
subdivision (c)(3) of this section, and the division may otherwise 
monitor the implementation of the accident prevention plan as it finds 
necessary. 

(5)(A) Six (6) months after the formulation of an accident prevention 

plan prescribed by subdivision (c)(3) of this section, the division shall 

conduct a follow-up inspection of the employer’s premises. The 
division may require the participation of the safety consultant who 
performed the initial consultation and formulated the safety plan. 

(B) Ifthe division determines that the employer has complied with 
the terms of the accident prevention plan or has implemented other 
acceptable corrective measures, the division shall so certify. 

(C) An employer who the division determines has failed or refused 
to implement the accident prevention plan or other suitable hazard 
abatement measures is subject to civil penalties as follows: 

(i) The commission may assess a civil penalty against an employer 
who fails or refuses to implement the accident prevention plan or 
other suitable hazard abatement procedures in an amount up to one 
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thousand dollars ($1,000) per day of violation payable to the Death 
and Permanent Total Disability Trust Fund; and 
(ii) Furthermore, the commission may petition the Pulaski County 

Circuit Court, or of the county where the business is located, for an 

order enjoining the employer from engaging in further employment 

until such time as the employer implements the prevention plan or 
abatement measure described above or makes payment of all civil 
penalties. 

(6) If, at the time of the inspection required under subdivision 
(c)(5)(A) of this section, the employer continues to exceed the injury 
frequencies that may reasonably be expected in that employer’s busi- 
ness or industry, the division shall continue to monitor the safety 
conditions at the work site and may formulate additional safety plans 
reasonably calculated to abate hazards. The employer shall comply 
with the plans and may be subject to additional penalties for failure to 
implement the plan or plans. 

(7) An employer may request a hearing before the full commission to 
contest findings made by the division under this section. 

(8) The identification as an extra-hazardous employer under this 
section is not admissible in any judicial proceeding unless the commis- 
sion has determined that the employer is-not in compliance with this 
section and unless that determination has not been reversed or super- 
seded at the time of the event giving rise to the judicial proceeding. 

(d) AccipENT PREVENTION SERVICES. 

(1) Any insurance company licensed to provide casualty insurance in 
the State of Arkansas and desiring to write workers’ compensation 
insurance in Arkansas shall maintain or provide accident prevention 
services as a prerequisite to write workers’ compensation insurance. 
The services shall be adequate to furnish accident prevention programs 
required by the nature of its policyholders’ operations and shall include 
surveys, recommendations, training programs, consultations, analyses 
of accident causes, industrial hygiene, and industrial health services to 
implement the program of accident prevention services. 

(2) Notice that services are available to the policyholder from the 
insurance company must appear in no less than ten-point bold type on 
the front of each workers’ compensation insurance policy delivered or 
issued for delivery in the state. 

(3) At least once each year, each insurance company writing SREY 
compensation insurance in Arkansas must submit to the division 
detailed information on the type of accident prevention services offered 
to that insurance company’s policyholders. The information must 
include any additional information required by the commission. 

(4) In cooperation with and with the assistance of the Department of 
Labor and Licensing and the State Insurance Department, the division 
shall conduct inspections to determine the adequacy of the accident 
prevention services required by subdivision (d)(1) of this section at least 
every two (2) years for each insurance company writing workers’ 
compensation insurance in Arkansas. 
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(5) If the insurance company does not maintain or provide the 
accident prevention services required by this subsection or if the 
insurance company does not use the services in a reasonable manner to 
prevent injury to employees of its policyholders, the insurance company 
may be subjected to the same civil penalties as are assessable and 
enforceable against employers as set forth above in subdivision (c)(5)(C) 
of this section and shall be subject to suspension or revocation of license 
to do business in this state by the Insurance Commissioner. 

(6) The commission shall employ the qualified personnel necessary 
to enforce this section. 

(e) ImmuNITY FROM CERTAIN LIABILITY. 

(1) Except as provided in subdivision (d)(5) of this section, the 
insurance company, the agent, servant, or employee of the insurance 
company or self-insured employer, or a safety consultant who performs 
a safety consultation under this section shall have no liability with 
respect to any accident based on the allegation that the accident was 
caused or could have been prevented by a program, inspection, or other 
activity or service undertaken by the insurance company or self-insured 
employer for the prevention of accidents in connection with operations 
of the employer. 

(2) Provided, however, this immunity shall not affect the liability of 
the insurance carrier or self-insured employer for compensation or as 
otherwise provided in this chapter. 

(f) ExcLusivE Remepy. This section does not create an independent 
cause of action at law or in equity. 


History. Acts 1993, No. 796, § 18; 
2005, No. 505, § 4; 2019, No. 315, § 787; 
2019, No. 910, 5360-5365. 

Amendments. The 2019 amendment 
by No. 315 inserted “laws and rules” in 


(a)(5)(C). 


11-9-410. Third-party liability. 


The 2019 amendment by No. 910 sub- 
stituted “Department of Labor and Li- 
censing” for “Department of Labor” 
throughout the section; and substituted 
“Secretary” for “Director” in (a)(4). 


CASE NOTES 


Recovery Based on Settlement. 

Trial court erred in finding that the 
Public Employee Claims Division (PECD), 
which had paid workers’ compensation to 
the employee, was only entitled to two- 
thirds of the deposited funds instead of 
the net proceeds recovered in the settle- 
ment of the employee’s negligence action 
against a third party; the record contained 
no reference to an agreement by which 


PECD agreed to limit its recovery to a 
portion of the deposited funds, and there 
was no reason on the record before the 
appellate court that PECD’s recovery 
should be limited to an amount calculated 
from the deposited sum as opposed to the 
entire settlement as provided in this sec- 
tion. Public Emple. Claims Div. v. Clark, 
2018 Ark. App. 215 (2018). 
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11-9-412 


11-9-411. Effect of payment by other insurers. 


CASE NOTES 


ANALYSIS 


Construction. 


Employer’s Setoff. ' 


Construction. 


When the claimant did not receive any : 


of the additional workers’ compensation 
benefits awarded because of the offset 
required by this section of his disability 
retirement compensation, § 11-9-715 re- 
quired the employer to pay the injured 
worker’s one-half portion of the attorney’s 
fees due from the workers’ compensation 
benefits awarded. Ark. Game & Fish 
Comm’n v. Gerard, 2018 Ark. 97, 541 
S.W.3d 422 (2018). 

The General Assembly intended the at- 
torney’s fees awarded under § 11-9-715 to 
have priority over the offset provided for 
in this section. Ark. Game & Fish Comm’n 
v. Gerard, 2018 Ark. 97, 541 S.W.3d 422 
(2018). | 

Plain language of § 11-9-715(a)(2)(B)(i) 
provides that the attorney’s fees awarded 
will be paid one-half (14) by the employer 
or carrier in addition to compensation 
awarded; and one-half (74) by the injured 
employee or dependents of a deceased 
employee out of compensation payable to 
them. The employee’s half comes from the 
payable amount owed to the employee 
before any offset. Ark. Game & Fish 
Comm’n v. Gerard, 2018 Ark. 97, 541 
S.W.3d 422 (2018). 


Employer’s Setoff. 

Workers’ compensation award to an em- 
ployee who sustained a compensable in- 
jury and later received disability-retire- 
ment benefits through his retirement 
plan, part of which he had paid for out of 
his wages, was subject to an offset based 
on the extent of the employer’s contribu- 
tions to the disability policy under this 
section. Brigman v. City of West Memphis, 
2013 Ark. App. 66 (2013). 

Workers’ Compensation Commission 
correctly determined that, pursuant to 
this section, the employer was entitled to 
a setoff in an amount equal to the disabil- 
ity insurance benefits paid to the em- 
ployee where the employee had suffered 
only one period of disability, and he had 
received the disability benefits for a por- 
tion. of the same period as his workers’ 
compensation disability. Lewis v. Calfrac 
Well Servs. Corp., 2015 Ark. App. 141, 457 
S.W.3d 313 (2015). 

Workers’ Compensation Commission 
properly determined that the city was 
entitled to an offset for wage-loss benefits 
from the Arkansas Local Police and Fire 
Retirement System where subsection (a) 
of this section did not limit the type of 
benefits for which an offset was available, 
other than via an inapplicable exception, 
and the Legislature had not amended the 
statute in light of previous case law allow- 
ing such offsets. Bowmaster v. City of 
Jacksonville, 2016 Ark. App. 572, 507 
S.W.3d 526 (2016). 


11-9-412. Motor carrier drivers — Definitions. 


(a) As used in this section: 


(1) “Commercial motor vehicle” means a motor vehicle or combina- 
tion of motor vehicles used in commerce to transport passengers or 


property; 


(2) “Driver” means a person, including but not limited to a member 
of a team, who operates a commercial motor vehicle; 

(3) “Motor carrier” means a person, partnership, corporation, or 
limited liability company that provides truck transportation; and 

(4) “Owner-operator” means a person, partnership, corporation, or 
limited liability company that owns or holds under a bona fide lease a 
commercial motor vehicle that is provided to a motor carrier. 
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(b)(1) Notwithstanding any other law, an owner-operator that pro- 
vides a commercial motor vehicle and the services of one (1) or more 
drivers to a motor carrier under a written contract, and each driver so 
provided, is not an employee of the motor carrier but is an independent 
contractor of the motor carrier. 

(2) The motor carrier shall not be liable for any compensation 
required by this chapter to the owner-operator, its employees, or 
subcontractors. 

(3) An owner-operator that is under exclusive contract to the motor 
carrier may elect to secure coverage for the owner-operator and for one 
(1) or more drivers of the owner-operator through a workers’ compen- 
sation insurance policy or authorized self-insurance plan that insures 
the motor carrier if: | 

(A) The election by the owner-operator is made in writing as part 
of a written contract between the owner-operator and the motor 
carrier; and 

(B) The owner-operator pays the premiums as requested by the 
motor carrier. 

(4) An owner-operator’s election, whether or not under subdivision 
(b)(3) of this section, to be covered and to have one (1) or more of its 
drivers covered under a workers’ compensation insurance policy or 
authorized self-insurance plan shall not terminate or otherwise affect 
the independent-contractor status of the owner-operator or of any of its 


drivers. 


History. Acts 2013, No. 1166, § 1. 


SUBCHAPTER 5 — ACCIDENTAL INguRY OR DEATH 


SECTION. 
11-9-502. Limitations on compensation — 
Exceptions. 

11-9-503. Violation of safety provisions. 

11-9-506. Limitations on compensation — 
Recipients of unemploy- 
ment benefits. 

11-9-508. Medical services and supplies 
— Liability of employer — 
Definition. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 


SECTION. 

11-9-514. Medical services and supplies 
— Change of physician. 

11-9-516. Medical services and supplies 
— Information furnished 
by provider. 

11-9-517. Medical services and supplies 
— Rules. 

11-9-528. Employer records. 


uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 
classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
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6343 of this act being necessary for the 
preservation of the public peace, health, 


11-9-502 


and safety shall become effective on July 
1, 2019.” 


11-9-501. Limitations on compensation — Death and disability. 


CASE NOTES 


Credit. 

Appellant employee’s healing period 
had ended on June 10, 2011, and respon- 
dents were entitled to receive a credit for 
any permanent partial disability (PPD) 
payments made toward their maximum 
obligation for permanent temporary dis- 


ability (PTD) benefits; employee was not 
entitled to simultaneously receive both 
PPD and PTD, and respondents were en- 
titled to credit for the advance payments 
they made to the employee. Skinner v. 
Tango Transp., Inc., 2016 Ark. App. 304, 
495 S.W.3d 637 (2016). 


11-9-502. Limitations on compensation — Exceptions. 


(a) The benefits shall be paid for a period not to exceed four hundred 
fifty (450) weeks of disability, except that this limitation shall not apply 
in cases of permanent total disability or death. 

(b)(1)(A) For injuries occurring on or after March 1, 1981, but on or 
before December 31, 2007, and a claim for death or permanent total 
disability benefits filed on or before June 30, 2019, the first seventy- 
five thousand dollars ($75,000) of weekly benefits for death or 
permanent total disability shall be paid by the employer or its 
insurance carrier in the manner provided in this chapter. 

(B) For injuries occurring on or after January 1, 2008, and a claim 
for death or permanent total disability benefits filed on or before June 
30, 2019, the employer or its insurance carrier shall pay weekly 
benefits for death or permanent total disability not to exceed three 
hundred twenty-five (325) times the maximum total disability rate 
established for the date of the injury under this chapter. 

(2)(A) An employee or a dependent of an employee who has filed a 

claim for death or permanent total disability benefits on or before 

June 30, 2019, and who receives a total of seventy-five thousand 

dollars ($75,000) in weekly benefits for injuries sustained on or before 

December 31, 2007, shall be eligible to continue to draw benefits at 

the rates prescribed in this chapter, but all benefits in excess of 

seventy-five thousand dollars ($75,000) shall be payable from the 

Death and Permanent Total Disability Trust Fund. 

(B) An employee or a dependent of an employee who has filed a 
claim for death or permanent total disability benefits on or before 
June 30, 2019, and who receives the maximum amount specified in 
subdivision (b)(1)(B) of this section shall be eligible to continue to 
draw benefits at the rates prescribed by this chapter payable from the 
trust fund. | 
(3) The trust fund shall consist of such funds as may be prescribed by 

law and shall be administered, invested, and disbursed by the Workers’ 
Compensation Commission. 
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(4) Each employer or the insurance carrier of the employer in each | 
case of death of an employee where there are no dependents shall pay 
into the trust fund the sum of five hundred dollars ($500). 

(c)(1) Aclaim against the trust fund shall not be filed later than June 
30, 2019, regardless of the date of injury or death, or otherwise. 

(2) The trust fund is not liable for a claim for permanent total 
disability or death filed after June 30, 2019. 
_ (3) For a claim for permanent total disability or death filed after 
June 30, 2019, the employer at the time of the employee’s compensable 
injury is liable for permanent total disability or death benefits under 
this chapter, excluding this section and any claim pending under 


§ 11-9-525 on June 30, 2019. 


(4) Upon satisfaction of the liabilities of the trust fund, the trust fund 


shall be terminated. 


History. Init. Meas. 1948, No. 4, § 10, 
Acts 1949, p. 1420; Init. Meas. 1956, No. 1, 
§ 1, Acts 1957; Init. Meas. 1968, No. 1, 
§ 1, Acts 1969; Acts 1973, No. 221, § 1; 
1979, No. 253, § 2; 1981, No. 290, § 2; 
1986 (2nd Ex. Sess.), No. 10, § 2; A.S.A. 
1947, § 81-1310; Acts 2007, No. 1599, § 1; 
2016 (3rd Ex. Sess.), No. 4, §§ 5, 6; 2016 
(3rd Ex. Sess.), No. 5, §§ 5, 6. 


Amendments. The 2016 (3rd Ex. Sess.) 
amendment by identical acts Nos. 4 and 5 
inserted “and a claim for death or perma- 
nent total disability benefits filed on or 
before June 30, 2019” in (b)(1)(A) and (B); 
inserted “has filed a claim for death or 
permanent total disability benefits on or 
before June 30, 2019, and who” in (b)(2)(A) 
and (B); and added (c). 


CASE NOTES 


Credits. 

One statute only provides the maxi- 
mum amount of money an employer must 
pay as compensation for an employee's 
work-related death, but the statute is si- 
lent on whether a credit for good-faith, but 
ultimately mistaken, payments may be 
given; because the widow was not her 


husband’s dependent, the money the em- 
ployer paid her could not be counted as 
weekly benefits or compensation, and the 
payments did not accrue as a credit 
against the employer’s responsibility to 
the Fund. Royal v. Bypass Diesel & 
Wrecker, Inc., 2014 Ark. App. 90, 432. 
S.W.3d 139 (2014). 


11-9-503. Violation of safety provisions. 


(a)(1) Notwithstanding any other definition of extra-hazardous em- 
ployer as provided by § 11-9-409(c), any employer who fails to utilize 
the consultative safety services available through the Division of Labor, 
its own insurance carrier, or a private safety consultant shall be 
identified as an extra-hazardous employer if it is established by a 
preponderance of the evidence that an injury or death is caused in 
substantial part by the failure of the employer to comply with any 
Arkansas statute or official rule pertaining to the health or safety of 
employees or fails to follow safety consultant recommendations. 

(2) When so notified, the employer shall comply with § 11-9- 
409(c)(2)-(8). 

(b) Provided, if it is established by a preponderance of the evidence 
that the employee is injured as a result of the employee’s violation of the 
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employer’s safety rules or instructions, the provisions of this section 


shall not ‘apply. 


History. Init. Meas. 1948, No. 4, § 10, 
Acts 1949, p. 1420; Init. Meas. 1956, No. 1, 
§ 1, Acts 1957; Init. Meas. 1968, No. 1, 
§ 1, Acts 1969; Acts 1975 (Extended Sess., 
1976), No. 1227, § 5; 1979, No. 253, § 2; 
1981, No. 290, § 2; 1986 (2nd Ex. Sess.), 
No. 10, § 2; A.S.A. 1947, § 81-1310; reen. 
Acts 1987, No. 1015, § 5; 1993, No. 796, 


§ 16; 2019, No. 315, § 788; 2019, No. 910, 
§ 5366. 

Amendments. The 2019 amendment 
by No. 315 substituted “rule” for “regula- 
tion” in (a)(1). 

The 2019 amendment by No. 910 sub- 
stituted “Division of Labor” for “Depart- 
ment of Labor” in (a)(1). 


11-9-505. Additional compensation — Rehabilitation. 


CASE NOTES 


ANALYSIS 


Applicability. 

Award of Benefits. 

Denial of Benefits. 

Duty of Employer. 

Refusal to Rehire Employee. 


Applicability. 

Workers’ 
properly awarded an employee benefits 
under subsection (a) of this section even 
though she was no longer receiving work- 
er’s compensation benefits; an award of 
workers’ compensation disability benefits 
is not a statutory prerequisite to an award 
of § 11-9-505(a) benefits. Ark. Dep’t of 
Corr. v. Jennings, 2017 Ark. App. 446, 526 
S.W.3d 924 (2017). 


Award of Benefits. 

Workers’ Compensation Commission 
properly awarded an employee benefits 
under subsection (a) of this section even 
though the employer had told the em- 
ployee she could reapply for a position 
when she recovered, because both the 
plain language of the statute and its rec- 
ognized purpose focus on returning an 
injured employee to work, and thus, rein- 
statement, rather than reapplication, is 
required; the employee’s attorney made a 
formal demand for reinstatement, which 
the employer refused. Ark. Dep’t of Corr. v. 
Jennings, 2017 Ark. App. 446, 526 S.W.3d 
924 (2017). 

Workers’ Compensation Commission 
properly awarded an employee benefits 
under subsection (a) of this section as the 
employee properly claimed that she was 
entitled to benefits under Arkansas work- 


Compensation Commission 


ers’ compensation law; while the em- 
ployee, as a probationary employee, was 
not covered under the Family and Medical 
Leave Act’s (FMLA) job-protection provi- 
sions, she was not seeking a remedy under 
the FMLA, and thus, the FMLA was irrel- 
evant to the case. Ark. Dep’t of Corr. v. 
Jennings, 2017 Ark. App. 446, 526 S.W.3d 
924 (2017). 

For Arkansas workers who are injured. 
on the job, subsection (a) of this section 
provides job protections apart from, and in 
addition to, what the federal government 
provides pursuant to the Family and 
Medical Leave Act (FMLA); the state leg- 
islature has deemed it appropriate to 
grant enhanced job protections for those 
who are injured on the job, beyond what 
the FMLA generally provides for all cov- 
ered employees. Ark. Dep't of Corr. v. 
Jennings, 2017 Ark. App. 446, 526 S.W.3d 
924 (2017). 

Just as the Workers’ Compensation 
Commission did not actually calculate the 
employee’s average weekly wage, it did 
not specify that the employee was to be 
paid that wage for a full year; instead, the 
Commission simply cited to factors re- 
quired before benefits could be awarded 
and the statute for the principle that the 
benefits covered the period in which the 
employer refused to reinstate the claim- 
ant up to a year, and the award was 
proper. Ark. Dep’t of Corr. v. Jennings, 
2017 Ark. App. 446, 526 S.W.3d 924 
(2017). 

Workers’ Compensation Commission 
properly awarded an employee benefits 
under § 11-9-505(a); § 11-9-506 was not 
applicable since § 11-9-505(a) benefits are 


11-9-506 


not disability benefits, and, in any event, 
there was no showing below that the em- 
ployee received unemployment benefits 
and the Commission made no findings on 
this issue. Ark. Dep’t of Corr. v. Jennings, 
2017 Ark. App. 446, 526 S.W.3d 924 
(2017). 

Workers’ Compensation Commission 
clearly found a claimant’s supervisor's tes- 
timony that the sheriff's department could 
accommodate the claimant’s restrictions 
to be credible, even though the claimant 
could not identify a particular job at the 
department that met her restrictions. 
Thus, the Commission’s decision to award 
benefits to the claimant pursuant to this 
section was supported by substantial evi- 
dence. Sebastian Cty. Sheriffs Dep’t v. 
Hardy, 2017 Ark. App. 597, 534 S.W.3d 
163 (2017). 


Denial of Benefits. 

Workers’ Compensation Commission’s 
decision that the former employee failed 
to prove entitlement to benefits under this 
section was supported by substantial evi- 
dence, including evidence that the em- 
ployee had proven that she sustained a 
compensable injury but failed to prove 
that there was suitable employment 
within her physical and mental limita- 
tions available with the employer, and 
there was evidence the employee refused 


to return to work without reasonable | 


cause. Burke v. Ark. Dep’t of Corr., 2018 
Ark. App. 231, 547 S.W.3d 745 (2018). 


Duty of Employer. 

Allowing an injured employee to “reap- 
ply” and “be considered” for employment 
is not sufficient to meet the statutory 
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requirement that the employer return the — 
employee to work; that. is« because the 
option to “reapply” and “be considered” for 
employment necessarily involves an ele- 
ment of uncertainty as to the outcome of 
the application process, and both the plain 
language of the statute and its recognized 
purpose focus on returning an injured 
employee to work. Ark. Dep’t of Corr. v. 
Jennings, 2017 Ark. App. 446, 526 S.W.3d 
924 (2017). 


Refusal to Rehire Employee. 

Workers’ Compensation Commission’s 
decision that suitable employment posi- 
tions for an instructor’s assistant existed 
at the community college throughout the 
school year was supported by substantial 
evidence; at the time claimant was re- 
leased to her normal work duties, her 
normal workload at the college still ex- 
isted and her employment contract for the 
school year had not expired. Nat Park 
Cmty. Coll. v. Castaneda, 2018 Ark. App. 
458, 558 S.W.3d 911 (2018). 

Workers’ Compensation Commission’s 
finding that the college refused to return 
the claimant to work was supported by 
substantial evidence. When asked 
whether claimant was offered a return to 
work when she was released to work, the 
associate vice-president of human re- 
sources testified that the claimant was no 
longer employed by the college at that 
time; and claimant was never informed — 
that she was still eligible for rehire after 
her termination and the college termi- 
nated her while she was within her em- 
ployment contract. Nat'l Park Cmty. Coll. 
v. Castaneda, 2018 Ark. App. 458, 558 
S.W.3d 911 (2018). 


11-9-506. Limitations on compensation — Recipients of unem- 
ployment benefits. 


(a) Any other provisions of this chapter to the contrary notwith- 
standing, no compensation in any amount for temporary total, tempo- 
rary partial, or permanent total disability shall be payable to an injured 
employee with respect to any week for which the injured employee 
receives unemployment insurance benefits under the Division of Work- 
force Services Law, § 11-10-101 et seq., or the unemployment insurance 
law of any other state. | ; 

(b) Provided, however, if a claim for temporary total disability is 
controverted and later determined to be compensable, temporary total 
disability shall be payable to an injured employee with respect to any 
week for which the injured employee receives unemployment benefits 
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but only to the extent that the temporary total disability otherwise 
payable exceeds the unemployment benefits. 


History. Init. Meas. 1948, No. 4, § 10, Amendments. The 2019 amendment 
Acts 1949, p. 1420; Init. Meas. 1956, No.1, substituted “Division of Workforce Ser- 
§ 1, Acts 1957; Init. Meas. 1968, No. 1, vices Law” for “Department of Workforce 
§ 1, Acts 1969; Acts 1981, No. 290, § 2; Services Law” in (a). 

A.S.A. 1947, § 81-1310; Acts 1993, No. 
796, § 18; 2019, No. 910, § 171. 


11-9-508. Medical services and supplies — Liability of employer 
— Definition. 


(a)(1) The employer shall promptly provide for an injured employee 
such medical, surgical, hospital, chiropractic, optometric, podiatric, and 
nursing services and medicine, crutches, ambulatory devices, artificial 
limbs, eyeglasses, contact lenses, hearing aids, and other apparatus as 
may be reasonably necessary in connection with the injury received by 
the employee. 

(2)(A) Rabies is a highly contagious and potentially deadly infectious 

disease, and exposure to rabies and the risk of infection is the direct 

result of an injury caused by the bite of a rabies-infected animal 
under this section. 

(B)G) An employer shall promptly provide reasonably necessary 
medical treatment to an injured employee who is exposed to rabies as 

_ described in subdivision (a)(2)(A) of this section. 

(ii) As used in subdivision (a)(2)(B)(i) of this section, “reasonably 
necessary medical treatment” means without limitation any diagnos- 
tic and preventive measures prescribed for detection, diagnosis, and 
prevention of rabies. 

(b) If the employer fails to provide the medical services set out in 
subsection (a) of this section within a reasonable time after knowledge 
of the injury, the Workers’ Compensation Commission may direct that 
the injured employee obtain the medical service at the expense of the 
employer, and any emergency treatment afforded the injured employee 
shall be at the expense of the employer. In no circumstance may an 
employee, his or her family, or dependents, be billed or charged for any 
portion of the cost of providing the benefits to which he or she is entitled 
under this chapter. 

(c) In order to help control the cost of medical benefits, the commis- 
sion, on or before July 1, 1994, following a public hearing and with the 
assistance and cooperation of the State Insurance Department, is 
authorized and directed to establish appropriate rules to establish and 
implement a system of managed health care for the State of Arkansas. 

(d) For the purpose of establishing and implementing a system of 
managed health care, the commission is authorized to: 

(1) Develop rules for the certification of managed care entities to 
provide managed care to injured workers; 

(2): Develop rules for peer review, service utilization, and resolution 
of medical disputes; 
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(3) Prohibit “balance billing” from the employee, employer, or carrier; ~ 
(4)(A) Establish fees for medical services as provided in Workers’ 
Compensation Commission Rule 30 and its amendments. _ 

(B) The commission shall make no distinction in approving fees 
from different classes of medical service providers or healthcare 
providers for provision of the same or essentially similar medical 
services or healthcare services as specified in this section; and 
(5)(A) Give the employer the right to choose the initial treating 
physician, with the injured employee having the right to petition the 
commission for a one-time-only change of physician to one who is 
associated with a managed care entity certified by the commission or 
is the regular treating physician of the employee who maintains the 
employee’s medical records and with whom the employee has a bona 
fide doctor-patient relationship demonstrated by a history of regular 
treatment prior to the onset of the compensable injury, but only if the 
primary care physician agrees to refer the employee to a certified 
managed care entity for any specialized treatment, including physi- 
cal therapy, and only if such primary care physician agrees to comply 
with all the rules, terms, and conditions regarding services per- 
formed by the managed care entity initially chosen by the employer. 

(B) A petition for change of physician shall be expedited by the 
commission. 

(e) Any section or subsection of this chapter notwithstanding, the 
injured employee shall have direct access to any optometric or ophthal- 
mologic medical service provider who agrees to provide services under 
the rules, terms, and conditions regarding services performed by the 
managed care entity initially chosen by the employer for the treatment 
and management of eye injuries or conditions. Such optometric or 
ophthalmologic medical service provider shall be considered a certified 
provider by the commission. 

(f) The commission is authorized to promulgate any other rules as 
may be necessary to carry out the provisions of this section and its 
purpose of controlling medical costs through the establishment of a 
managed care system. 


History. Init. Meas. 1948, No. 4, § 11, 
Acts 1949, p. 1420; Acts 1975, No. 330, 
§ 1; 1979, No. 253, § 3; 1981, No. 290, 
§ 3; 1983, No. 444, § 2;A.S.A.1947,§ 81- 
1311; Acts 1993, No. 796, § 19; 2003, No. 
1473, § 23; 2009, No. 653, § 1; 2017, No. 
658, § 1; 2019, No. 315, §§ 789-791. 

Amendments. The 2017 amendment 


redesignated former (a) as (a)(1) and 
added (a)(2). 

The 2019 amendment. deleted “and 
regulations” following “rules” in (c) and 
(d)(1); substituted “rules” for “regulations” 
in (d)(2); and deleted “or regulations” fol- 
lowing “rules” in (f). 


RESEARCH REFERENCES 


ALR. Construction and Application of Single Traumatic Accident or Event. 90 


State Workers’ Compensation Laws to 
Claim for Hearing Loss — Resulting from 


A.L.R.6th 425. 
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CASE NOTES 


ANALYSIS 


Additional Benefits. 

Additional Benefits Denied. 
Adequate Medical Services. 
Benefits Awarded. 

Challenge to Treatment. 

Claims for Benefits. 

Findings. 

Nursing Services. 

Reasonably Necessary Treatment. 
Reimbursement. 


Additional Benefits. 

Workers’ Compensation Commission’s 
decision denying a claim for additional 
medical treatment under subsection (a) of 
this section was supported by substantial 
evidence, because claimant’s hip was nor- 
mal from a neurological standpoint and a 
doctor testified there was no reasonable 
expectation that hip replacement would 
improve claimant’s condition. Cumbie v. 
Bost Human Dev. Serv., 2012 Ark. App. 
389 (2012). 

Decision to deny a claimant’s request 
for additional medical benefits under sub- 
section (a) of this section was supported by 
substantial evidence since the Workers’ 
Compensation Commission elected to 
credit a doctor’s note, which stated that 
the claimant’s subjective complaints of 
pain exceeded the other objective findings 
and returned her to work without restric- 
tions, over another report recommending 
conservative treatment substantially 
similar to what the claimant had already 
received. Belcher v. River Valley Health & 
Rehab, 2012 Ark. App. 527 (2012). 

Workers’ Compensation Commission’s 
opinion displayed a substantial basis un- 
der subsection (a) of this section for deny- 
ing additional medical treatment received 
by an employee after July 9, 2010, which 
included both of the employee’s back sur- 
geries, because after reporting a compen- 
sable injury to the employer in April 2008, 
the employee continued to work and did 
not seek medical treatment until July 
2008. Towler v. Tyson Poultry, Inc., 2012 
Ark. App. 546, 423 S.W.3d 664 (2012). 

In a workers’ compensation case, sub- 
stantial evidence supported a decision 
that a claimant was not entitled to addi- 
tional medical treatment for his left el- 
bow; although two tests revealed a tear of 


a distal-biceps tendon in the elbow, a more 
recent test did not reveal that injury. 
Moreover, a doctor opined that surgery 
would not have improved the claimant’s 
elbow complaints. Greene v. Cockram 
Concrete Co., 2012 Ark. App. 691 (2012). 
Workers’ Compensation Commission 
did not err by awarding benefits for addi- 
tional and continued medical treatment 
under subsection (a) of this section for a 
knee replacement surgery recommended 
by claimant’s doctor after she suffered a 
knee injury at work; because claimant 
was working when she sustained the com- 
pensable injury and was unable to work 
after the injury, substantial evidence indi- 
cated the injury was not merely a tempo-- 


rary aggravation of a preexisting condi- 


tion: Saline Mem’! Hosp. & Risk Mgmt. 
Res. v. Smith, 2013 Ark. App. 29 (2013). 

Worker claimed that the Workers’ Com- 
pensation Commission’s decision to deny 
her claim for additional medical treat- 
ment was not supported by substantial 
evidence, but the court affirmed given in 
part that the Commission decided, as was 
its province, to credit one doctor’s testi- 
mony over another’s, and the one doctor’s 
testimony indicated that he did not find 
surgery was necessary. Lawrence v. St. 
Edward Mercy Med. Ctr., 2013 Ark. App. 
546 (2013). 

Substantial evidence supported the 
Workers’ Compensation Commission’s 
award of additional medical services rec- 
ommended by a doctor because the Com- 
mission found the doctor’s testimony that 
the employee’s joint pain was related to 
the fact that he had.a lumbar fusion to be 
probative evidence demonstrating that 
his need for additional medical treatment 
was related to the reasonably necessary 
fusion surgery, and the court was unable 
to say that reasonable minds could not 
have come to the decision of the Commis- 
sion. Jordan v. Home Depot, Inc., 2013 
Ark. App. 572, 430 S.W.3d 136 (2013). 

Award of additional medical treatment 
for claimant’s reflex sympathetic dystro- 
phy was appropriate because substantial 
evidence supported the Workers’ Compen- 
sation Commission’s decision that addi- 
tional treatment was reasonable and nec- 
essary. Walker v. Fresenius Med. Care 
Holding, Inc., 2014 Ark. App. 322, 436 
S.W.3d 164 (2014). 
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In a workers’ compensation case, sub- 
stantial evidence supported a decision to 
award a benefits claimant additional 
medical treatment under this section be- 
cause it was up to the Workers’ Compen- 
sation Commission to resolve conflicting 
medical evidence, and it chose to give 
greater weight to a neurosurgeon’s recom- 
mendations. Shiloh Nursing & Rehab, 
LLC v. Lawson, 2014 Ark. App. 433, 439 
S.W.3d 696 (2014). 

Award of additional medical treatment 
was affirmed where the hospital diag- 
nosed the housekeeper with a a knee 
sprain and referred her to her treating 
orthopedic surgeon for a previous knee 
injury, the surgeon reexamined the house- 
keeper and determined that she had suf- 
fered a new injury and was worried about 
an ACL re-tear, and the surgeon recom- 
mended an MRI to understand the extent 
of her injury. Best Western Inn v. Paul, 
2014 Ark. App. 520, 443 S.W.3d 551 
(2014). 

Workers’ Compensation Commission 
properly decided to award an employee 
additional medical treatment because 
substantial evidence was presented that 
her injury aggravated, accelerated, or 
combined with the condition to cause her 
current disabling condition and need for 
medical treatment; the Commission gave 
credence to a doctor’s note that the em- 
ployee’s pain was the result of a work- 
related injury and that the employee was 
not having any back or leg symptoms prior 
to the injury. Emergency Ambulance Serv. 
v. Burnett, 2015 Ark. App. 288, 462 S.W.3d 
369 (2015). 

Finding that claimant had not proven 
that he was entitled to any additional 
medical treatment in the form of pain 
management was not supported by sub- 
stantial evidence; instead of denying ad- 
ditional narcotic medications based on the 
evidence of the claimant’s addiction his- 
tory, the Workers’ Compensation Commis- 
sion found that he had not proven that 
any additional medical treatment in the 
form of pain management as recom- 
mended by a doctor was reasonable or 
related to his work injury, but there was 
no medical proof that the claimant’s con- 
dition did not warrant further treatment. 
Rice v. Boyd Metals, 2015 Ark. App: 443, 
468 S.W.3d 297 (2015). 

Employer had not shown that it raised 
any argument regarding construction of 
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reasonable and necessary under this sec- 
tion to the Workers’ Compensation Com- 
mission, and the employer was simply 
questioning the employee’s need for addi- 
tional physical therapy and its appropri- 
ateness for her injury, which were factual 
questions for the Commission. There was 
substantial evidence to support the award 
of additional medical treatment in the 
form of physical therapy, given the physi- 
cal therapist’s opinion and the doctor’s 
opinion that the employee needed physi- 
cal therapy. Univ. of Ark. Pub. Employee 
Claims Div. v. Tocci, 2015 Ark. App. 505, 
471 S.W.3d 218 (2015). 

Substantial evidence supported a find- 
ing that a benefits claimant was entitled 
to additional treatment for a knee injury; 
the claimant was released from medical | 
care with a 2% permanent impairment 
rating in 2012 after undergoing surgery 
for a torn meniscus, and he contended 
that he continued to suffer chronic pain 
and instability. The weight of the evi- 
dence, the interpretation of the medical 
evidence, and the credibility of the claim- 
ant’s testimony were matters for the 
Workers’ Compensation Commission to 
decide. Get Rid of It Ark. v. Graham, 2016 
Ark. App. 88 (2016). 

In a workers’ compensation case, an 
additional surgery recommended for a 
compensable right shoulder injury was 
reasonable and necessary under this sec- 
tion because a claimant had an obvious 
deformity to his right shoulder and con- 
tinued to have functional limitations and 
pain after four prior surgeries. Another 
medical opinion was not relied on because 
that evaluation was performed a year ear- 
lier, and the claimant’s condition contin- 
ued to deteriorate during the intervening 
time period. Ark. Dep’t of Parks & Tour- 
ism v. Price, 2016 Ark. App. 109 (2016). 

Workers’ Compensation Commission 
did not err in affirming and adopting the 
administrative law judge’s award of addi- 
tional medical benefits to the claimant for 
the treatment of his compensable shoul- 
der injury as the Commission’s decision to 
award the claimant additional medical 
benefits in the form of distal clavicle re- 
section surgery was supported by sub- 
stantial evidence. Two doctors expressed 
opinions that the resection was necessary 
to address the claimant’s work-related in- 
jury; the claimant testified that he had no 
problem performing his work duties prior 
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to the 2012 injury and that he had never 
before experienced similar pain; and the 
claimant would not have required the sur- 
gery but for the compensable injury. Ara- 
mark & Sedgwick Claims Mgmt. Servs. v. 
Stone, 2016 Ark. App. 184, 486 S.W.3d 806 
(2016). 

Workers’ Compensation Commission 
erred in finding that an employee failed to 
prove entitlement to additional medical 
treatment because reasonable minds 
could not come to the conclusion that 
further medical treatment for carpal-tun- 
nel syndrome was not reasonable and nec- 
essary; there was no evidence that the left 
carpal-tunnel syndrome had resolved, 
that the healing period for the injury had 
ended, or that maximum medical im- 
provement had been declared regarding 
it. Bennett v. Tyson Poultry, Inc., 2016 
Ark. App. 479, 504 S.W.3d 653 (2016). 

Additional medical treatment, includ- 
ing the recommended left carpal tunnel 
release surgery, was properly required un- 
der this section where objective nerve- 
conduction studies confirmed the ongoing 
presence of carpal tunnel, and the treat- 
ing physician had recommended surgery. 
Nucor Yamato Steel Co. v. Kennedy, 2017 
Ark. App. 126, 513 S.W.3d 895 (2017). 

Workers’ Compensation Commission 
did not err in finding that the claimant 
had proved entitlement to additional 
medical treatment (back surgery) be- 
cause, after being informed about the 
claimant’s recovery and return to work 
after a prior back surgery, the claimant’s 
second doctor ultimately concluded that 
there was not much doubt in his mind that 
the claimant’s need for further treatment 


occurred as a result of the May 2015 


work-related injury; and, although the 
claimant’s first doctor opined that the 
proposed surgery was not related to the 
work injury and would not alleviate the 
claimant’s pain, he acknowledged that the 
second doctor subscribed to a different 
school of thought regarding whether the 
surgery would benefit the claimant’s con- 
dition. Wright Steel & Mach., Inc. v. 
Heimer, 2017 Ark. App. 643, 535 S.W.3d 
311 (2017). 

Workers’ Compensation Commission 
did not err in granting additional medical 
treatment to the claimant, specifically, the 
recommended spinal surgery, because the 
Commission was confronted with multiple 
medical opinions and credited the first 
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doctor’s recommendation for spinal sur- 
gery; and an independent peer-review re- 
port regarding the claimant’s proposed 
treatment agreed with the first doctor’s 
recommendation and opined that the pro- 
posed spinal surgery was indicated and 
medically appropriate. Ark. Health Ctr. v. 
Burnett, 2018 Ark. App. 427, 558 S.W.3d 
408 (2018). 

Claimant proved her entitlement to ad- 
ditional medical treatment for the com- 
pensable injury to her left knee; although 
the claimant had an extensive history of 
problems with her left knee before the 
compensable injury, the claimant’s charge 
nurse when she worked for the employer 
testified that the claimant was able to do 
her job without any problems and never 
complained about her knee or had to use a 
cane, but, after the injury, she had to wear 
a metal brace and use crutches, could not 
drive, and was unable to do anything but 
sit-down jobs; and the administrative law 
judge concluded that the work-related in- 
cident aggravated her prior knee prob- 
lems and that the need for surgery was 
causally related to the work-related inci- 
dent. Baxter Reg’l Med. Ctr. v. Ferris, 
2018 Ark. App. 625, 565 S.W.3d 149 
(2018). 

Decision by Worker’s Compensation 
Commission to award additional medical 
treatment to claimant in the form of spi- 
nal-fusion surgery was affirmed; in view of 
opposing medical evidence, it could not be 
said that fair-minded persons with the 
same facts before them could not have 
reached the conclusions arrived at by the 
Commission. Lowe’s Home Ctrs., Inc. v. 
Robertson, 2019 Ark. App. 24, 567 S.W.3d 
899 (2019). 

Although compensable injuries must be 
established by medical evidence sup- 
ported by objective findings, and com- 
plaints of pain are not objective medical 
findings as objective findings are those 
that cannot come under the voluntary 
control of the patient, a claimant who has 
sustained a compensable injury is not 
required to offer objective medical evi- 
dence to prove entitlement to additional 
benefits. Macsteel v. Hindmarsh, 2019 
Ark. App. 458, 588 S.W.3d 53 (2019). 

Substantial evidence supported the 
Workers’ Compensation Commission’s de- 
cision that a claimant was entitled to 
additional medical treatment in the form 
of surgery; although the Commission was 
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confronted with competing and differing 
medical opinions from multiple doctors, 
the Commission weighed the evidence, 
gave greater credibility to the opinion of 
the only doctor who actually examined the 
claimant, and concluded from the evi- 
dence before it that the requested surgery 
was reasonable and necessary. Macsteel v. 
Hindmarsh, 2019 Ark. App. 458, 588 
S.W.3d 53 (2019). 

Award of ongoing pain management 
was affirmed where the parties stipulated 
that the claimant had sustained a com- 
pensable lower-back injury, and her cred- 
ible testimony, together with the medical 
records documenting a worsening of 
symptoms, was sufficient to prove a causal 
connection between the claimant’s contin- 
ued need for treatment and the work- 
- related injury. Univ. of Cent. Ark. v. Srite, 
2019 Ark. App. 511, 588 S.W.3d 849 
(2019). 


Additional Benefits Denied. 

Medical evidence supported the finding 
that the worker failed to prove that she 
was entitled to additional medical treat- 
ment for her back injury, as one doctor 
reported there was nothing else that could 
be done, two doctors concluded that she 
was not a candidate for surgery, and one 
found she had reached maximum medical 
improvement; medical documents showed 
she had been complaining of left hip and 
leg pain before sustaining her work injury, 
and the decision to deny additional treat- 
ment for her back injury had a substantial 
basis. Pratt v. Rheem Mfg., 2013 Ark. App. 
577 (2018). 

Workers’ compensation claimant was 
not entitled to additional medical treat- 
ment in the form of pain management 
where great weight was given to a doctor’s 
opinion finding that the claimant’s 1993 
muscle strain had long since healed and 
did not require ongoing medical treat- 
ment. Cossey v. Pepsi Beverage Co., 2015 
Ark. App. 265, 460 S.W.3d 814 (2015). 

Workers’ Compensation Commission 
did not err in denying the former employ- 
ee’s claim for additional medical. treat- 
ment because the employee failed to prove 
a causal connection between the compen- 
sable injury to his left foot and his periph- 
eral artery disease (PAD). The record was 
devoid of any medical evidence that the 
claimant’s PAD was work-related. One 
month after the compensable injury, when 
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the first doctor diagnosed PAD, he did not 
relate that diagnosis to the work-related 
accident; a second doctor reported that the 
PAD was not work-related; and the claim- 
ant’s vascular problems were bilateral 


and were detected in both legs commenc- 


ing at or just below the hips, continuing 
through the thighs all the way to the feet. 
Thomas v. Superior Indus., 2015 Ark. App. 
335, 463 S.W.3d 748 (2015). 

Workers’ Compensation Commission’s 
decision displayed a substantial basis for 
the denial of benefits, as the claimant 
failed to carry his burden of proving that a 
left-shoulder arthroscopy or rotator-cuff 
repair was reasonably necessary in con- 
nection with the prior compensable right- 


shoulder injury. Ingram v. Tyson Mexican 


Original, 2015 Ark. App. 519 (2015). 

There was substantial evidence to sup- 
port the denial of additional medical treat- 
ment as not related to the claimant’s 2011 
or 2013 work injuries; her recent compen- 
sable strain injuries were deemed re- 
solved after nearly five months of treat- 
ment,. and while the claimant testified 
that the conditions worsened after the 
May 2013 incident, her credibility was in 
issue, and it was noted that she had been 
released from care after her 2011 accident 
because her physician found her to be 
dishonest in her reporting and that she 
had been malingering. Mullin v. Duckwall 
ALCO, 2016 Ark. App. 122, 484 S.W.3d 
283 (2016). 

Because a claimant withdrew her con- 
tention that she had also sustained a 
compensable back injury as a result of her 
accident, the Workers’ Compensation 
Commission’s finding that she failed to 
prove by a preponderance of the evidence 
that she was entitled to additional medi- 
cal treatment in the form of a lumbar MRI 
for her compensable leg injury was sup- 
ported by substantial evidence. Jones v. N. 
Ark. Reg’] Med. Ctr., 2016 Ark. App. 234, 
490 S.W.3d 664 (2016). 

Workers’ Compensation Commission’s 
opinion displayed a substantial basis for 
denying an employee’s claim for addi- 
tional medical treatment related to her 
compensable right-shoulder injury be- 
cause the Commission found that the em- 
ployee’s later shoulder complaints were 
not related to her original compensable 
injury; the Commission cited to a doctor’s 
opinion that the employee’s shoulder pain 
had resolved and that no further diagnos- 
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tic testing or treatment was needed. Ben- 
nett v. Tyson Poultry, Inc., 2016 Ark. App. 
479, 504 S.W.3d 653 (2016). 

Workers’ Compensation Commission’s 
denial of a request for additional medical 
benefits was supported by substantial evi- 
dence where the medical testimony 
showed the worker suffered no pain and 
no inflammation, he had full range of 
motion following the shoulder surgery, a 
fall at home caused him to seek emer- 
gency medical treatment, and his com- 
plaints of increased pain did not occur 
until after his eight-month employment 
with a second employer. Lovejoy v. Ken’s 
Signs, 2017 Ark. App. 124, 513 S.W.3d 905 
(2017). 

Substantial evidence supported the 
Workers’ Compensation Commission’s de- 
cision that an employee was not entitled 
to additional medical treatment where the 
medical records and deposition testimony 
did not support her assertion that her 
injury remained unchanged, she had been 
involved in motor vehicle accidents and 
ceased going to physical therapy on her 
own accord, and she worked without re- 
striction before and after being released 
from medical care. Jones v. Target Corp., 
2017 Ark. App. 199, 518 S.W.3d 119 
(2017). 

Substantial evidence supported the de- 
cision to deny the claimant additional 
medical benefits for treatment by his doc- 
tor where the claimant’s pain and therapy 
had been unchanged for nearly 10 years. 
Ayers v. Tyson Poultry, Inc., 2018 Ark. 
App. 206, 547 S.W.3d 123 (2018). 

Substantial evidence supported the 
Workers’ Compensation Commission’s de- 
cision that the claimant was not entitled 
to additional physical therapy for a com- 
pensable low-back injury where a physi- 
cian’s opinion and medical records showed 
that he had already gained the ability to 
walk unassisted and without a limp and 
that his condition had stabilized. Ayers v. 
Tyson Poultry, Inc., 2018 Ark. App. 206, 
547 S.W.3d 123 (2018). 

Workers’ Compensation Commission’s 
decision denying a claimant’s request for 
additional temporary total disability ben- 
efits was supported by substantial evi- 
dence where three medical opinions that 
his cervicothoracic syrinx was not caus- 
ally related to his work-related motor ve- 
hicle accident conflicted with a fourth phy- 
sician’s report, and the Commission had 
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accepted the medical opinions finding no 
causal relationship. Page v. Southwestern 
Bell Tel. Company/AT&T, Inc., 2019 Ark. 
App. 521, 590 S.W.3d 740 (2019). 

Workers’ Compensation Commission 
did not err in refusing to award the claim- 
ant additional medical benefits; although 
claimant argued that his current back 
problems were a continuation of the minor 
back injury sustained on May 31, 2018, he 
managed to work for at least six separate 
temporary agencies between June 2018 
and March 2019 performing labor-inten- 
sive tasks; he performed the necessary job 
duties with no work restrictions; and he 
indicated in separate applications for un- 
employment benefits that he had no dis- 
abilities that would prevent him from per- 
forming normal job duties. Potter v. Kelly 
Servs., 2020 Ark. App. 444, 610 S.W.3d 
670 (2020). 


Adequate Medical Services. 

Workers’ Compensation Commission 
erred as a matter of law by not granting 
the claimant a change of physician after 
her initial change-of-physician doctor 
died. O’Guinn v. Little River Mem’ Hosp., 
2013 Ark. App. 593, 430 S.W.3d 150 
(2013). 


Benefits Awarded. 

Workers’ Compensation Commission 
did not err in awarding claimant medical 
treatment and temporary total disability 
as causally connected to the primary 
work-related back injury; the Commission 
did not impermissibly shift any burden of 
proof, the Commission did not erroneously 
consider a doctor’s opinion on causation 
and a nurse practitioner’s report as pro- 
bative evidence, and the Commission 
found that the claimant’s underlying con- 
dition had not yet been repaired following 
physical therapy so that maximum medi- 
cal improvement had not been reached. 
Searcy Sch. Dist. v. Allen, 2020 Ark. App. 
149, 594 S.W.3d 169 (2020). 


Challenge to Treatment. 

Commission rejected the employer’s 
claims including that the doctor’s opinion 
was inaccurate, and it followed that the 
arguments failed to support the employ- 
er’s challenge to the medical treatment for 
the compensable injury. Firestone Bldg. 
Prods. v. Hopson, 2013 Ark. App. 618, 430 
S.W.3d 162 (2013). 
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Claimant was entitled to additional 
medical treatment because the claimant’s 
treating physician, who evaluated the 
claimant on multiple occasions for preex- 
isting knee injuries before the claimants’ 
accident, opined that the claimant needed 
additional medical treatment for a com- 
pensable knee injury in the form of a 
recommended surgical procedure. Target 
Corp. v. Bumgarner, 2015 Ark. App. 12, 
455 S.W.3d 378 (2015). 

Workers’ Compensation Commission’s 
decision to award additional medical ben- 
efits in the form of a conservative weight- 
loss program was supported by substan- 
tial evidence because the employee’s 
treating physician thought back surgery 
would improve her condition but would 
not perform surgery until she lost weight; 
the Commission found that surgical inter- 
vention was reasonable and necessary for 
the employee’s compensable back injury 
and that she had previously demonstrated 
the ability to lose a significant amount of 
weight. Lybyer v. Springdale Sch. Dist., 
2019 Ark. App. 77, 568 S.W.3d 805 (2019). 


Claims for Benefits. 

Workers’ 
did not err under subsection (a) of this 
section in finding that an employee’s colon 
condition was not related to a compen- 
sable cervical spine injury because the 
evidence that would tend to support a 
finding that the colon problems were caus- 
ally connected with the compensable in- 
jury was not sufficient to satisfy the em- 
ployee’s burden of proof. Efird v. Whelan 
Sec., Inc., 2012 Ark. App. 548, 423 S.W.3d 
643 (2012). 

Denial of the employee’s claim for addi- 
tional medical benefits related to a com- 
pensable injury was appropriate under 
subsection (a) of this section because the 
Workers’ Compensation Commission as- 
signed little weight to a doctor’s belief that 
the employee did not have any immediate 
exacerbation of pain following the motor- 
vehicle accident. Thus, it gave little 
weight to the doctor’s opinion that the 
continued pain and need for treatment 
were causally related to the work-related 
accident of 2008. Sanchez v. Pork Group, 
Inc., 2012 Ark. App. 570 (2012): 

Based on the medical records and medi- 
cal opinions presented, Workers’ Compen- 
sation Commission properly determined 
that an employee’s recent back pain and 
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complaints were the result of a degenera- ~ 
tive condition and not a 12-year-old com- 
pensable lumbar strain work injury. 
Walker v. United Cerebral Palsy of Ark., 
2013 Ark. App. 153, 426 S.W.3d 539 
(2013). 

Workers’ Compensation Commission’s 
decision to deny medical treatment in the 
form of uniformly recommended surgical 
intervention was not supported by sub- 
stantial evidence, as reasonable minds 
could not find that the need for treatment 
was not causally related to the new injury, 
which was stipulated to, and the doctor’s 
failure to mention the relevant injury and 
date was not fatal to the claim. Hopkins v. 
Harness Roofing, Inc., 2015 Ark. App. 62, 
454 §.W.3d 751 (2015). 


Findings. 

Worker’s entitlement to medical treat- 
ment was not at issue because the com- 
pany had already accepted the compensa- 
bility of the injury and was already 
responsible for the treatment; the finding 
that the company was to pay all reason- 
able medical expenses was simply a re- 
statement of a responsibility that the com- 
pany had already accepted, and there was 
no need for additional findings on the 
issue. Ark. Highway & Transp. Dep't v. 
Wiggins, 2016 Ark. App. 364, 499 S.W.3d 
229 (2016). 


Nursing Services. 

Finding in a workers’ compensation ac- 
tion that the services at a facility were not 
nursing services was improper under this 
section because the facility’s services were 
nursing services since they would take 
care of, minister to, and tend to the em- 
ployee as a brain-injured individual. Pack 
v. Little Rock Convention Ctr., 2013 Ark. 
186, 427 S.W.3d 586 (2013). 


Reasonably Necessary Treatment. 

Substantial evidence supported the 
Workers’ Compensation Commission’s de- 
cision that the claimant proved, as re- 
quired by subsection (a) of this section, 
that additional medical treatment was 
reasonably necessary in connection with 
his compensable back injury as the claim- 
ant’s physician had stated his opinion 
within a reasonable degree of medical 
certainty, and he reaffirmed that opinion 
during his deposition. Hyde’s Termite & 
Pest Control v. Rogers, 2012 Ark. App. 410 
(2012). 
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For purposes of subsection (a) of this 
section, substantial evidence supported 
the determination that the treatment 
given by one doctor was causally related 
to and necessary for treating the claim- 
ant’s compensable injury; a 2006 MRI 
showed a moderate herniation, but a 2010 
MRI showed a large herniation, and al- 
though a medical center claimed that a 
physican’s opinion concerning compensa- 
bility was not stated within a reasonable 
degree of certainty under § 11-9- 
102(16)(B), the court disagreed because 
the physician and doctor related the treat- 
ment and surgery to the compensable cer- 
vical-spine injury, the Workers’ Compen- 
sation Commission credited their 
opinions, and the court left the weighing 
of the medical evidence to the Commis- 
sion. St. Edward Mercy Med. Ctr. & Sis- 
ters of Mercy Health Sys. v. Chrisman, 
2012 Ark. App. 475, 422 S.W.3d 171 
(2012). 

Because the court affirmed the award of 
additional medical treatment, the court 
also affirmed the award of temporary total 
disability benefits associated with the 
treatment. St. Edward Mercy Med. Ctr. & 
Sisters of Mercy Health Sys. v. Chrisman, 
2012 Ark. App. 475, 422 S.W.3d 171 
(2012). 

Workers’ Compensation Commission’s 
findings did not adequately support its 
denial of additional medical treatment; 
the fact that injections proposed by the 
employee’s physician were directed to- 
ward pain management did not disqualify 
them from being reasonably necessary un- 
der subsection (a) of this section if that 
treatment was causally related to the 
compensable injury. Stallworth v. Hayes 
Mech., Inc., 2013 Ark. App. 188 (2013). 

Substantial evidence supported the 
Workers’ Compensation Commission’s de- 
cision that an injured employee was not 
entitled to additional medical treatments 
because she failed to show by a preponder- 
ance of the evidence that surgical inter- 
vention was reasonable and necessary. 
Three physicians concluded that the em- 
ployee would not benefit from surgical 
intervention. Wilkerson v. St. Edward 
Mercy Med. Ctr., 2013 Ark. App. 345 
(2013). 

Workers’ Compensation Commission 
did not err in holding that an employee’s 
left-knee replacement surgery was not 
reasonable and necessary medical treat- 
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ment under subsection (a) of this section 
for his compensable left-knee injury be- 
cause it was the opinion of the employee’s 
physician that arthritis was the need for 
the knee replacement. Jackson v. O’Reilly 
Auto., Inc., 2013 Ark. App. 755 (2013). 

Workers’ Compensation Commission’s 
opinion adequately explained its decision 
and its findings regarding medical causa- 
tion were supported by substantial evi- 
dence because it found that an employee 
proved that he suffered a compensable 
injury to his right knee, that he was 
entitled to temporary total-disability ben- 
efits, and that the medical treatment he 
received was reasonably necessary. St. 
John’s Reg’ Health Ctr. v. Bartlett, 2014 
Ark. App. 94 (2014). 

Workers’ Compensation Commission 
properly awarded an employee additional- 
medical benefits because he had been re- 
ceiving various benefits for nearly two 
years before he filed an AR-C Form, the 
first hearing on the employee’s claim for 
additional-medical benefits was held more 
than eight years later, the “additional 
follow-up care” sought by the employee 
was reasonably necessary medical treat- 
ment, and a subsequent car wreck was not 
an independent intervening cause of the 
employee’s need for further medical treat- 
ment where his conduct was not unrea- 
sonable and he was never restricted from 
driving by any doctor. Nabholz Constr. 
Corp. v. White, 2015 Ark. App. 102 (2015). 

In a workers’ compensation case, medi- 
cal treatment provided for shortness of 
breath and chest pain was reasonable and 
necessary medical treatment for a work- 
related ankle injury; after the claimant 
began medication due to ongoing prob- 
lems with his ankle, he sought treatment 
in the emergency room for a cardiac evalu- 
ation and diagnostic testing. Although ob- 
jective medical evidence is necessary to 
establish the existence and extent of an 
injury, it is not essential to establish the 
causal relationship between the injury 
and a work-related accident. Centria, Inc. 
v. Bailey, 2015 Ark. App. 270 (2015). 

Substantial evidence supported the 
Workers’ Compensation Commission’s 
finding that the worker’s post-surgical im- 
provement was evidence that the surger- 
ies were reasonable and necessary, for 
medical treatment purposes. Golden 
Years Manor v. Delargy, 2015 Ark. App. 
309, 461 S.W.3d 725 (2015). 
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Workers’ Compensation Commission 
concluded that the employee was just a 
drug-seeking individual, but the Commis- 
sion made two material mistakes of fact, 
including finding that the employee was 
only seeking medication, when it was un- 
disputed that she was requesting addi- 
tional pain management treatment, plus 
the Commission erred in finding that a 
discharge from treatment from one doctor 
was equivalent to his opinion that addi- 
tional pain management treatment was 
not reasonable and necessary. On remand, 
the Commission was to make findings on 
the issue of whether additional pain man- 
agement treatment was reasonably neces- 
sary. Wise v. Village Inn, 2015 Ark. App. 
406, 467 S.W.3d 186 (2015). 

In a workers’ compensation case, there 
was no error in determining that a ben- 
efits claimant was entitled to treatment 
for a right-knee anterior cruciate ligament 
(ACL) tear because the Workers’ Compen- 
sation Commission credited a_doctor’s 
opinion that it was more likely than not 
that a work injury suffered in October 
2013 was the cause of the ACL injury, as 
well as of the meniscal injuries. Tyson 
Foods, Inc. v. Turcios, 2015 Ark. App. 647, 
476 S.W.3d 177 (2015). 

Appellant, who was permanently and 
totally disabled due to a work-related in- 
jury, was not entitled under this section to 
have his former employer purchase a new 
van to accommodate an electric wheel- 
chair, as the van was not reasonably nec- 
essary for the treatment of appellant’s 
injury. Turner v. S. Alloy & Metals Corp., 
2017 Ark. App. 277, 521 S.W.3d. 515 
(2017). 

Substantial evidence supported the 
Workers’ Compensation Commission’s de- 
nial of additional medical-treatment ben- 
efits under this section; no doctor recom- 
mended that the claimant receive surgery 
for his cervical-trapezius condition as ad- 
ditional treatment, and after the healing 


period, there were no further specific rec- 


ommendations as. to what treatments 
were medically necessary. Newby v. Cen- 
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tury Indus., 2017 Ark. App. 527, 530 
S.W.3d 386 (2017). ; 

Workers’ Compensation Commission 
did not err in finding the recommended 
additional medical treatment for the 
claimant’s compensable knee injury was 
reasonably necessary and in finding that 
the doctor’s medical opinion was not based 
on any mistake of material fact; it was not 
unreasonable for the claimant to have 
forgotten a single incident when he re- 
ceived an injection in his knee two years 
before his compensable injury, three years 
before seeing the doctor, and four years 
before his deposition. The doctor was 
aware of preexisting degenerative 
changes and substantial medical evidence 
supported the Commission’s finding that 
claimant proved the necessary causal con- 
nection between his injury and the need 
for a total knee replacement. Tyson Poul- 
try, Inc. v. Montelongo, 2019 Ark. App. 
535, 589 S.W.3d 449 (2019). 

Claimant was entitled to pain manage- 
ment as a reasonably necessary medical 
treatment because the Workers’ Compen- 
sation Commission was aware of the in- 
consistencies in the medical opinions of 
doctors, but gave more weight to one doc- 
tor’s opinion and recommendation for the 
treatment, and the appellate court would 
not reweigh this determination. Cent. Mo- 
loney, Inc. v. Holmes, 2020 Ark. App. 359, 
605 S.W.3d 266 (2020). 


Reimbursement. 

Substantial evidence supported the 
Workers’ Compensation Commission’s de- 
cision that an employee was entitled to be 
reimbursed for the installation of a 
walk-in shower in her bathroom because 
the employee was receiving treatment 
from the employer’s accepted physician, 
who told her that she needed a medical 
shower; the physician documented the 
employee’s need for a walk-in shower in 
his office notes, letters, and prescriptions, 
and the employer did not present any 
witnesses. Ark. State Univ. v. Gatlin-Ten- 
nant, 2017 Ark. App. 651 (2017). 

Cited: Myers v. City of Rockport, 2015 
Ark. App. 710, 479 S.W.3d 33 (2015). 


11-9-514. Medical services and supplies — Change of physician. 


(a)(1) If the employee selects a physician, the Workers’ Compensa- 
tion Commission shall not authorize a change of physician unless the 
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employee first establishes to the satisfaction of the commission that 
there is a compelling reason or circumstance justifying a change. 

(2)(A) If the employer selects a physician, the claimant may petition 

the commission one (1) time only for a change of physician, and if the 

commission approves the change with or without a hearing, the 
commission shall determine the second physician and shall not be 
bound by recommendations of claimant or respondent. 

(B) However, if the change desired by the claimant is to a chiro- 
practic physician, optometrist, or podiatrist, the claimant may make 
the change by giving advance written notification to the employer or 
carrier. 

(3) Following establishment of an Arkansas managed care system as 
provided in § 11-9-508, subdivisions (a)(1) and (2) of this section shall 
become null and void, and thereafter: 

(A)G) The employer shall have the right to select the initial 
primary care physician from among those associated with managed 
care entities certified by the commission as provided in § 11-9-508. 

(ii) Where the employer has contracted with a managed care 
organization certified by the commission, the claimant employee, 
however, shall be allowed to change physicians by petitioning the 
commission one (1) time only for a change of physician to a physician 
who must either be associated with the managed care entity chosen 
by the employer or be the regular treating physician of the employee 
who maintains the employee’s medical records and with whom the 
employee has a bona fide doctor-patient relationship demonstrated 
by a history of regular treatment prior to the onset of the compen- 
sable injury but only if the primary care physician agrees to refer the 
employee to the managed care entity chosen by the employer for any 
specialized treatment, including physical therapy, and only if the 
primary care physician agrees to comply with all the rules, terms, 
and conditions regarding services performed by the managed care 
entity chosen by the employer. 

(iii) Where the employer does not have a contract with a managed 
care organization certified by the commission, the claimant employee, 
however, shall be allowed to change physicians by petitioning the 
commission one (1) time only for.a change of physician, to a physician 
who must either be associated with any managed care entity certified 
by the commission or be the regular treating physician of the 
employee who maintains the employee’s medical records and with 
whom the employee has a bona fide doctor-patient relationship 
demonstrated by a history of regular treatment prior to the onset of 
the compensable injury, but only if the primary care physician agrees 
to refer the employee to a physician associated with any managed 
care entity certified by the commission for any specialized treatment, 
including physical therapy, and only if the primary care physician 
agrees to comply with all the rules, terms, and conditions regarding 
services performed by any managed care entity certified by the 
commission. 
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(B) A petition for change of physician shall be expedited by the 
commission. ; 

(b) Treatment or services furnished or prescribed by any physician 
other than the ones selected according to the foregoing, except emer- 
gency treatment, shall be at the claimant’s expense. 

(c)(1) After being notified of an injury, the employer or insurance 
carrier shall deliver to the employee, in person or by certified or 
registered mail, return receipt requested, a copy of a notice, approved or 
prescribed by the commission, which explains the employee’s rights and 


responsibilities concerning change of physician. 

(2) If, after notice of injury, the employee is not furnished a copy of 
the notice, the change of physician rules do not apply. 

(3) Any unauthorized medical expense incurred after the employee 
has received a copy of the notice shall not be the responsibility of the 


employer. 


(d) A request for a hearing on a change of physician by either the 
employer or the injured employee shall be given preference on the 
commission’s docket over all other matters. 

(e) Cooperation on the part of both the injured employee and the 
employer in an effort to select another physician is encouraged. 

(f) When compensability is controverted, subsection (b) of this sec- 


tion shall not apply if: 


(1) The employee requests medical assistance in writing prior to 
seeking the same as a result of an alleged compensable injury; 

(2) The employer refuses to refer the employee to a medical provider 
within forty-eight (48) hours after a written request as provided above; 

(3) The alleged injury is later found to be a compensable injury; and 

(4) The employer has not made a previous offer of medical treatment. 

(g) The commission shall by rule require the inclusion of the infor- 
mation set forth in subsection (f) of this section on all AR-P forms. 


History. Init. Meas. 1948, No. 4, § 11, 
Acts 1949, p. 1420; Acts 1975, No. 330, 
§ 1; 1979, No. 253, § 3; 1981, No. 290, 
§ 3; 19838, No. 444, § 2;A.S.A. 1947, § 81- 


1311; Acts 1993, No. 796, § 20; 1999, No. 

1167, § 1; 2019, No. 315, § 792. 
Amendments. The 2019 amendment 

substituted “rule” for “regulation” in (g). 


CASE NOTES 


ANALYSIS 


Appeal. 
Authorization. 
Notice to Employee. 
Right to Change. 


Appeal. 

Because a medical center did not ap- 
prise the Workers’ Compensation Com- 
mission of an argument concerning the 
change of physical rules or get a ruling on 
the argument, this issue was waived the 


court did not need to address the merits 
on appeal. St. Edward Mercy Med. Ctr. & 
Sisters of Mercy Health Sys. v. Chrisman, 
2012 Ark. App. 475, 422 S.W.3d 171 
(2012). 

Court did not agree that a medical cen- 
ter sufficiently raised an issue regarding 
the change of physician rules; neither the 
administrative law judge (ALJ) nor the 
Workers’ Compensation. Commission 
made any ruling regarding the change of 
physician rules, the center did not com- 
plain about the omission of the issue from 
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the ALJ’s decision, and although the cen- 
ter submitted a copy of the signed AR-N 
form, no argument regarding the change 
of physician rules was made, plus there 
was no testimony concerning whether the 
AR-N form was delivered to the claimant, 
and thus the court could not reach the 
merits of the issue. St. Edward Mercy 
Med. Ctr. & Sisters of Mercy Health Sys. 
v. Chrisman, 2012 Ark. App. 475, 422 
S.W.3d 171 (2012). 

Merits of an issue relating to an autho- 
rized treating physician under this section 
were not considered because the issue was 
not raised or ruled on below. The Workers’ 
Compensation Commission made no find- 
ing on whether appellants were respon- 
sible for paying for the treatment under 
the change-of-physician provisions. Ark. 
Dep't of Parks & Tourism v. Price, 2016 
Ark. App. 109 (2016). 

Employer’s argument under this section 
concerning the claimant’s failure to follow 
the statutory rules for a change of physi- 
cian was not presented to the Workers’ 
Compensation Commission and thus was 
not preserved for appellate review. Univ. 
of Cent. Ark. v. Srite, 2019 Ark. App. 511, 
588 S.W.3d 849 (2019). 


Authorization. 

Workers’ Compensation Commission 
properly ruled that the carrier and em- 
ployer did not have to pay for an employ- 
ee’s treatment with certain unauthorized 
physicians because she did not petition for 
a change-of-physician or follow the stat- 
ute’s provisions, and she signed a notice 
document that stated unauthorized medi- 
cal expenses were her responsibility But- 
ler v. Lake Hamilton Sch. Dist., 2013 Ark. 
App. 703, 4380 S.W.3d 831 (2013). 


Notice to Employee. 

Workers’ Compensation Commission 
erred in denying an employee’s claim for 
further medical benefits because there 
was no evidence to support the Commis- 
sion’s finding that the employee received a 
copy of the notice of the procedure in- 
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volved in changing physicians. Delargy v. 
Golden Years Manor, 2014 Ark. App. 499, 
442 S.W.3d 889 (2014). 

There was substantial evidence to sup- 
port the Commission’s finding that the 
claimant received a copy of the form con- 
taining notice of the change-of-physician 
rule, as a copy of the form was in the 
record bearing the claimant’s signature 
and claimant’s supervisor testified that he 
was certain claimant received a copy of 
the form. Fuller v. Pope Cty. Judge, 2018 
Ark. App. 1, 538 S.W.3d 851 (2018). 


Right to Change. 
Decision to allow a change of physician 


“was supported by substantial evidence 


because a benefits claimant was not re- 
ceiving the treatment that she was en- 
titled to due to her first physician’s dete- 
rioration in health and ultimate death. 
The claimant went to another doctor be- 
cause her first physician was unable to 
perform his duties due to his advanced 
age and declining health at the time she 
attempted to treat with him. Wal-Mart 
Assocs. v. Keys, 2012 Ark. App. 559, 423 
S.W.3d 683 (2012). 

Benefits claimant’s treatment was not 
compensable because she was not referred 
to a disputed provider by one of her au- 
thorized physicians, and she did not apply 
for a change of physician under this sec- 
tion; the provisions of subsection (f) of this 
section were not met in this case where an 
employer would not have challenged a 
valid exercise of the right to a one-time 
change of physician, and there was no 
evidence to show that the claimant made 
a claim for any specific medical benefit 
with any of her authorized doctors. Foster 
v. Tyson Poultry, Inc., 2013 Ark. App. 172, 
426 S.W.3d 563 (2013). 

Workers’ Compensation Commission 
erred as a matter of law by not granting 
the claimant a change of physician after 
her initial change-of-physician doctor 
died. O’Guinn v. Little River Mem’1 Hosp., 
2013 Ark. App. 593, 4380 S.W.3d 150 
(2013). 


11-9-516. Medical services and supplies — Information fur- 


nished by provider. 


(a)(1) Every hospital or other person furnishing the injured employee 
with medical services shall permit its records to be copied by and shall 
furnish full written information to the Workers’ Compensation Com- 
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mission, the Workers’ Compensation Fraud Investigation Unit, the 
employer, the carrier, and the employee or the employee’s dependents. 

(2) The reasonable cost of copies as set forth in Workers’ Compensa- 
tion Commission Rule 30 shall be paid by the one requesting them to 
the healthcare or medical service provider furnishing them. 

(b) No person who in good faith pursuant to subsection (a) of this 
section or pursuant to rules established by the commission reports 
medical information shall incur legal liability for the disclosure of the 
information. 


History. Init. Meas. 1948, No. 4, § 11, 
Acts 1949, p. 1420; Acts 1979, No. 253, 
§ 3; 1981, No. 290, § 3; 1983, No. 444, 


Amendments. The 2019 aniehdment 
deleted “and regulations” following “rules” 
in (b). 


§ 2; A.\S.A. 1947, § 81-1311; Acts 1993, 
No. 796, § 21; 2019, No. 315, § 7983. 


11-9-517. Medical services and supplies — Rules. 


The Workers’ Compensation Commission is authorized to establish 
rules, including schedules of maximum allowable fees for specified 
medical services rendered with respect to compensable injuries, for the 
purpose of controlling the cost of medical and hospital services and 


supplies provided pursuant to §§ 11-9-508 — 11-9-516. 


History. Init. Meas. 1948, No. 4, § 11, 
Acts 1949, p. 1420; Acts 1986 (2nd Ex. 
Sess.), No. 10, § 4; A.A. 1947, § 81- 
1311; Acts 2019, No. 315, § 794. 


Amendments. The 2019 amendment 
deleted “and _ regulations” following 
“Rules” in the section heading and in the 
text. 


11-9-518. Weekly wages as basis for compensation. 


CASE NOTES 


ANALYSIS 


Exceptional Circumstances. 
Weekly Wage Determination. 


Exceptional Circumstances. 
Determination of a workers’ compensa- 
tion claimant’s average weekly wage 
(AWW) based on exceptional circum- 
stances under subsection (c) of this section 
was supported by substantial evidence 
where the claimant’s business expenses 
were deducted from his gross receipts; it 
was not the function of the appellate court 


to conclude whether there was an alterna- 
tive way to compute the AWW. No Way 
Pulpwood, Inc. v. McCarter, 2012 Ark. 
App. 506 (2012). 


Weekly Wage Determination. 

Substantial evidence supported the 
Workers’ Compensation Commission’s de- 
termination of the average weekly wage of 
a correctional officer based on the contract 
rate of hire. Ark. Dep’t of Corr. v. Jackson, 
2019 Ark. App. 124, 571 S.W.3d 539 
(2019). 
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11-9-519. Compensation for disability — Total disability. 


RESEARCH REFERENCES 


ALR. Validity, Construction, and Appli- 
cation of State Workers’ Compensation 
Laws to Claim for Hearing Loss — Result- 


ing from Long Term Noise Exposure. 99 


A.L.R.6th 643 (2014). 


CASE NOTES 


ANALYSIS 


In General. 

Burden of Proof. 
Disability. 
—Permanent. 
Evidence. 

Wage Earning Loss. 


In General. 

Court of Appeals of Arkansas, Division 
One, declined to conclude that a claim- 
ant’s residence could be considered in as- 
sessing total disability given that subdivi- 
sion (e)(1) of this section makes no 
provision for whether employment was 
available in any particular geographical 
area and § 11-9-704 requires courts to 
construe the provisions of the Workers’ 
Compensation Law strictly. Birtcher v. 
Mena Water Utils., 2017 Ark. App. 210, 
518 S.W.3d 707 (2017). 


Burden of Proof. 

Substantial evidence supported the 
Workers’ Compensation Commission’s 
finding that a claimant failed to prove 
that the claimant sustained a compen- 
sable head injury in a motor vehicle acci- 
dent because there were no complaints by 
the claimant regarding the claimant’s 
head or brain having been injured in the 
accident until more than two years follow- 
ing the event. Furthermore, there was no 
evidence that an MRI finding of scarring 
was related to the accident. Myers v. City 
of Rockport, 2015 Ark. App. 710, 479 
S.W.3d 33 (2015). 


Disability. 

Denial of claim for permanent and total 
disability and an assignment of 25-per- 
cent loss in wage-earning capacity was 
supported by substantial evidence, be- 
cause the functional capacity evaluation 
and vocational evaluation both indicated 
that the employee was capable of perform- 
ing sedentary and light work; there was 


no evidence that the employee could not 
find employment in or successfully per- 
form any of the types of jobs listed in his 
vocational evaluation, not least of all since 
the employee never attempted to look for 


or apply for any job after his injury. Ren- 


dell v. Ark. Children’s Hosp., 2012 Ark. 
App. 539 (2012). 

Benefits claimant failed to prove that 
she was permanently and totally disabled 
under subdivision (e)(1) of this section 
where a neurosurgeon concluded that the 
claimant, was able to work with restric- 
tions, and a vocational-rehabilitation ex- 
pert agreed based on the neurosurgeon’s 
opinion and the results of a functional 
capacity evaluation. Little weight was 
given to another doctor’s opinion that the 
claimant was unable to work because she 
relied on subjective and generalized infor- 
mation. Gibson v. Wal-Mart Assocs., 2012 
Ark. App. 560 (2012). 

In a workers’ compensation case, an 
applicant was found not to be perma- 
nently disabled based on an alleged fail- 
ure to prove an inability to earn any 
meaningful wage in the same or other 
employment; there was a substantial ba- 
sis for reducing the finding of permanent 
disability to a 40 percent wage-loss dis- 
ability. It was within the Workers’ Com- 
pensation Commission’s authority to as- 
sess that weight and _ credibility 
differently than did the administrative 
law judge. Pruitt v. Community Dev. Inst. 
Head Start, 2013 Ark. App. 548 (2013). 


—Permanent. 

Court affirmed the decision of the Work- 
ers’ Compensation Commission that ap- 
pellee met his burden of proving entitle- 
ment to permanent and total disability 
benefits under subdivision (e)(1) of this 
section because substantial evidence sup- 
ported the Commission’s finding that ap- 
pellee was permanently and totally dis- 
abled. Appellee clearly could not perform 
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the strenuous kinds of jobs he held prior to 
his injury, and the Commission accepted 
his testimony that he was unable to per- 
form sedentary work. American Eagle Air- 
lines & Specialty Risk Servs. v. Berndt, 
2013 Ark. App. 230 (2013). 

Denial of a claimant’s claim for perma- 
nent-total-disability benefits was appro- 
priate because substantial evidence sup- 
ported the Workers’ Compensation 
Commission’s decision that the claimant’s 
right hand was functional and that the 
claimant could participate in gainful em- 
ployment. The Commission found that the 
claimant’s unreliable effort and magnified 
symptoms during testing were entitled to 
significant weight. Walker v. Fresenius 
Med. Care Holding, Inc., 2014 Ark. App. 
322, 436 S.W.3d 164 (2014). 

Workers’ Compensation Commission’s 
finding that a surgical technician was not 
permanently and totally disabled was 
supported by substantial evidence given 
the similarity to another case in which an 
employee, who underwent a spinal fusion, 
used narcotic pain medication, and made 
little effort to look for work, was found not 
permanently and totally disabled, and the 
technician was more educated. Cooper v. 
Univ. of Ark. for Med. Sciences, 2017 Ark. 
App. 58, 510 S.W.3d 304 (2017). 

Worker retired because of his work- 
related injuries and associated difficulties 
with the particular job, and he did not 
seek other work that he was capable of 
performing; the Commission’s decision de- 
nying the worker’s claim that he was 
permanently and totally disabled was up- 
held, and substantial evidence supported 
the Commission’s decision that the 
worker sustained 50% wage-loss disabil- 
ity. Hubbard v. Riceland Foods, 2017 Ark. 
App. 135, 515 S.W.3d 171 (2017). 


Evidence. 

Workers’ Compensation Commission 
did not err under subdivision (e)(1) of this 
section in holding that an employee was 
not entitled to permanent total disability 
benefits for a spine injury; the employee 
had not made any effort to pursue voca- 
tional rehabilitation in order to go back to 
work, and the employee was still capable 
of participating in retail shopping and 
other daily activities. Efird v. Whelan Sec., 
Inc., 2012 Ark. App. 548, 423 S.W.3d 643 
(2012). 

Workers’ Compensation Commission 
did not err in denying an employee’s claim 
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for permanent total disability benefits un- 
der subsection (e) of this section related to 
a back injury; the case turned on the 
Commission’s evaluation of the weight 
and credibility of the evidence regarding 
the primary issue, the employee’s ability 
to earn meaningful wages. Moore v. Ark. 
State Highway Transp. Dep’t, 2013 Ark. 
App. 752 (2013). 

Workers’ Compensation Commission’s 
denial of the worker’s claim for permanent 
total disability for a back injury and the 
finding that he sustained only a 10 per- 
cent wage loss turned on the Commis- 
sion’s assessment of witness credibility 
and the weight of the evidence, and the 
denial had a substantial basis, but the 
wage-loss issue was remanded in light of 
the reversal of the impairment rating; the 
Commission did not find that the worker 
was motivated to return to the workforce, 
and the Commission considered his age, 
education, work experience, and the na- 
ture of the injury. Thompson v. Mt. Home 
Good Samaritan Vill., 2014 Ark. App. 493, 
442 8.W.3d 873 (2014). 

Workers’ Compensation Commission 
properly found that an employee failed to 
prove permanent total disability or en- 
titlement to a greater amount of wage-loss 
benefits; while he was 57 years old, had 
not completed the 11th grade, and did not 
have skills transferable into the light cat- 
egory of work, his true functional capacity 
level was unknown. The employee gave 
unreliable effort in the examination and 
his statements to his doctors and a voca- 
tional rehabilitation counselor showed his 
lack of motivation to return to work, 
which impeded the Commission’s ability 
to assess the full extent of the employee’s 
current wage-earning capacity. Stauber v. 
City of North Little Rock, 2015 Ark. App. 
54 (2015). 

Workers’ Compensation Commission 
did not err in finding that a claimant 
failed to prove that the claimant was 
permanently and totally disabled; despite 
the treating physician’s belief that the 
claimant was totally disabled, the claim- 
ant was very intelligent and had transfer- 
able and marketable skills that did not 
involve physically demanding activities 
and the record was devoid of any physical 
limitations being placed on the claimant 
by any of his treating surgeons. Nichols v. 
Micro Plastics, Inc., 2015 Ark. App. 134 
(2015). 
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Substantial evidence supported the 
Workers’ Compensation Commission’s de- 
cision that a claimant was not perma- 
nently and totally disabled, but sustained 
wage-loss disability in the amount of 35% 
as a result of a shoulder injury because 
the claimant made no effort to find a job or 
return to the workforce and no treating 
physician opined that the claimant was 
unable to resume any gainful employ- 
ment. Furthermore, the Commission did 
not find credible that the claimant was 
confined to the claimant’s bedroom as a 
result of the injury. Schall v. Univ. of Ark. 
for Med. Sciences, 2017 Ark. App. 50, 510 
S.W.3d 302 (2017). 

Substantial evidence supported the 
Workers’ Compensation Commission’s de- 
cision denying an employee permanent 
and total disability benefits where no phy- 
sician had opined that the employee was 
permanently and totally disabled, he had 
returned to light-duty work, the employee 
was able to drive and care for himself, and 
there were potential jobs that were not 
physically demanding. Birtcher v. Mena 
Water Utils., 2017 Ark. App. 210, 518 
S.W.3d 707 (2017). 

Workers’ Compensation Commission’s 
opinion that the employee suffered com- 
pensable mental injuries and that the 
continued treatment of those injuries was 
reasonable and necessary was supported 
by substantial evidence; the employee’s 
medical records noted a depressed mood 
immediately following his compensable 
injury. Ark. Highway & Transp. Dep’t v. 
Dunlap, 2017 Ark. App. 637, 535 S.W.3d 
674 (2017). 
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Workers’ Compensation Commission’s 
finding that an employee established by a 
preponderance of the evidence that he was 
entitled to benefits for permanent total 
disability was supported by substantial 
evidence because the medical opinions 
showed that the employee was either com- 
pletely disabled or, at the very least, had 
no use of his right arm. Ark. Highway & 
Transp. Dep’t v. Dunlap, 2017 Ark. App. 
637, 535 S.W.3d 674 (2017). 

Workers’ Compensation Commission 
did not err in finding that an employee 
was not permanently and totally disabled 
where the employee testified that he was 


able to drive, perform household chores, 


and cook for himself, the employee gradu- 
ated from high school, and after consider- 
ing his physical limitations, two voca- 
tional rehabilitation assessments 
identified potential jobs for him in the 
area. Woods v. Tyson Poultry, Inc., 2018 
Ark. App. 186, 547 S.W.3d 456 (2018). 


Wage Earning Loss. 

Workers’ compensation claimant was 
properly awarded a 25% wage loss disabil- 
ity in excess of his permanent partial 
impairment given the fact-intensive in- 
quiry; the Workers’ Compensation Com- 
mission recognized that the claimant was 
middle-aged, had work experience pri- 
marily in the manual labor fields, but also 
noted that functional evaluations over the 
years showed his capacity to work in light 
duty with lifting restrictions. Cossey v. 
Pepsi Beverage Co., 2015 Ark. App. 265, 
460 S.W.3d 814 (2015). 


11-9-521. Compensation for disability — Scheduled permanent 


injuries. 


RESEARCH REFERENCES 


ALR. Construction and Application of 
State Workers’ Compensation Laws to 
Claim for Hearing Loss — Resulting from 
Single Traumatic Accident or Event. 90 
A.L.R.6th 425. 


Validity, Construction, and Application 
of State Workers’ Compensation Laws to 
Claim for Hearing Loss — Resulting from 
Long Term Noise Exposure. 99 A.L.R.6th 
643 (2014). 
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CASE NOTES 


ANALYSIS 


Eye Injuries. 
Temporary Total Disability. 
Total Permanent Disability. 


Eye Injuries. 

Based on an ophthalmologist’s testi- 
mony, there was substantial evidence to 
support the Workers’ Compensation Com- 
mission’s finding that a claimant was en- 
titled to a 100% loss of vision to the 
claimant’s left eye. However, the Commis- 
sion erred in converting the claimant’s 
impairment to the body as a whole; be- 
cause the impairment to the claimant’s 
left eye came within the scheduled-injury 
category, the claimant was limited to the 
scheduled benefits. Multi-Craft Contrs., 
Inc. v. Yousey, 2018 Ark. 107, 542 S.W.3d 
155 (2018). 


Temporary Total Disability. 

Benefits claimant was not entitled to 
additional temporary total disability ben- 
efits under subsection (a) of this section 
because the evidence did not support an 
argument that the claimant was still in a 
healing period two years after her original 
compensable injuries or that she had re- 
entered a healing period; the claimant 
reached maximum medical improvement 
by August 6, 2010, and her continued 
complaints were too diffuse and unsup- 
ported by corroborating clinical findings to 
suggest otherwise. By the time the claim- 
ant sought unauthorized treatment, her 
residual symptoms were attributed to de 
Quervain’s Tenosynovitis, which could not 
have been pinpointed to a particular 
cause, the claimant’s own testimony sup- 
porting the finding that she had reached 
the end of her healing period for her left 
upper extremity, and the claimant aban- 
doned her light-duty employment for rea- 
sons unrelated to her compensable hand 
injuries. Foster v. Tyson Poultry, Inc., 


2013 Ark. App. 172, 426 S.W.3d 563 
(2013). 

Appellate review was not possible be- 
cause it was unclear whether the Workers’ 
Compensation Commission determined 
that a benefits claimant remained in his 
healing period or started a new healing 
period, whether he suffered a total inca- 
pacity to earn a meaningful wage, 
whether he returned to work within the 
meaning of this section, whether his ab- 
senteeism was related to a compensable 
knee injury, and whether violations of the 
attendance policy did or did not affect 
temporary total disability eligibility un- 
der § 11-9-526. Tyson Foods, Inc. v. Tur- 
cios, 2015 Ark. App. 647, 476 S.W.3d 177 
(2015). 

Decision awarding a claimant tempo- 
rary total disability (TTD) benefits was 
reversed and remanded where the admin- 
istrative law judge (ALJ) clearly analyzed 
the claimant’s entitlement to TTD ben- 
efits under § 11-9-526, it was undisputed 
that the claimant’s injury was a scheduled 
injury, and neither the Workers’ Compen- 
sation Commission nor the ALJ made any 
findings with regard to the requirements 
set forth in subsection (a) of this section. 
City of Fort Smith v. Kaylor, 2019 Ark. 


App. 517, 588 S.W.3d 803 (2019). 


Total Permanent Disability. 

Denial of a claimant’s claim for perma- 
nent-total-disability benefits was appro- 
priate because substantial evidence sup- 
ported the Workers’ Compensation 
Commission’s decision that the claimant’s 
right hand was functional and that the 
claimant could participate in gainful em- 
ployment. The Commission found that the 
claimant’s unreliable effort and magnified 
symptoms during testing were entitled to 
significant weight. Walker v. Fresenius 
Med. Care Holding, Inc., 2014 Ark. App. 
322, 436 S.W.3d 164 (2014). 


83 


WORKERS’ COMPENSATION 


11-9-522 


11-9-522. Compensation for disability — Unscheduled perma- 
nent partial disability. 


RESEARCH REFERENCES 


ALR. Validity, Construction, and Appli- 
cation of State Workers’ Compensation 
Laws to Claim for Hearing Loss — Result- 


ing from Long Term Noise Exposure. 99 
A.L.R.6th 643 (2014). 


CASE NOTES 


ANALYSIS 


Earning Capacity. 

Evidence. 

Offer of Employment. 
Percentage of Impairment. 
Preclusion of Wage Loss Claim. 
Wage Earning Loss. 


Earning Capacity. 


Determination that the claimant was - 


disqualified from receiving wage loss ben- 
efits was proper, because the claimant was 
not entitled to permanent-partial disabil- 
ity benefits in excess of his one-percent 
permanent physical impairment, when 
under this section, the claimant was ter- 
minated from his job due to his own mis- 
conduct in connection with the job. Mead- 
ows v. Tyson: Foods, Inc., 2013 Ark. App. 
182 (2013). 

Former school teacher, age 59, whose 
back injury prevented him from working 
full days but who was unable to find part 
time work, was entitled to an increased 
disability rating and permanent disability 
based on the wage-loss factor, pursuant to 
this section. The ALJ’s opinion specifically 
referenced consideration of appellee’s age, 
education, experience, and motivation to 
return to work. Gravette Sch. Dist. v. 
Harmon, 2013 Ark. App. 266 (2013). 

Claimant was entitled to wage-loss dis- 
ability because the Workers’ Compensa- 
tion Commission credited a doctor’s opin- 
ion and considered the claimant’s age and 
chronic pain, limited education, lack of 
transferable skills, and motivation to find 
employment. The Commission also con- 
sidered the testimony of the claimant’s 
vocational consultant that the claimant 
cooperated in efforts to find gainful em- 
ployment within his restrictions. Cent. 
Moloney, Inc. v..Holmes, 2020 Ark. App. 
359, 605 S.W.3d 266 (2020). 


Evidence. 

Substantial evidence supported an 
award of wage-loss disability benefits be- 
cause an employee was a 54-year-old man 
with a GED whose only additional educa- 
tion was as a paramedic, which the em- 
ployee had done for 23 years before the 
employee’s injury and could not subse- 
quently do, and any lack of motivation to 
return to work, which was only one factor, 
as well as any transferable skills, were 
considered. Johnson County Reg’l Med. 
Ctr. v. Lindsey, 2014 Ark. App. 586, 446 
S.W.3d 647 (2014). 

Workers’ Compensation Commission 
properly found that an employee failed to 
prove permanent total disability or en- 
titlement to a greater amount of wage-loss 
benefits; while he was 57 years old, had 
not completed the 11th grade, and did not 
have skills transferable into the light cat- 
egory of work, his true functional capacity 
level was unknown. The employee gave 
unreliable effort in the examination and 
his statements to his doctors and a voca- 
tional rehabilitation counselor showed his 
lack of motivation to return to work, 
which impeded the Commission’s ability 
to assess the full extent of the employee’s 
current wage-earning capacity. Stauber v. 
City of North Little Rock, 2015 Ark. App. 
54 (2015). 

Workers’. Compensation Commission’s 
award of 32%. permanent partial disabil- 
ity was supported by substantial evidence 
considering factors such as the claimant’s 
age. and work experience. Nichols v. Micro 
Plastics, Inc., 2015 Ark. App. 134 (2015). 

Substantial evidence supported the 
Workers’ Compensation Commission’s de- 
cision that a claimant was not perma- 
nently and totally disabled, but sustained 
wage-loss disability in the amount of 35% 
as a result of a shoulder injury because 
the claimant made no effort to find a job or 
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return to the workforce and no treating 
physician opined that the claimant was 
unable to resume any gainful employ- 
ment. Furthermore, the Commission did 
not find credible that the claimant was 
confined to the claimant’s bedroom as a 
result of the injury. Schall v. Univ. of Ark. 
for Med. Sciences, 2017 Ark. App. 50, 510 
S.W.3d 302 (2017). 

Workers’ Compensation Commission’s 
decision to award an injured employee an 
11% impairment rating to his body as a 
whole and 10% in wage-loss disability was 
supported by substantial evidence; the 
Commission considered all the evidence 
and testimony presented, the decision was 
supported by objective medical findings, 
and the Commission clearly stated that it 
found a neurologist’s conclusions to be 
‘supported by the record and that his con- 
clusions were entitled to more evidentiary 
weight than the opinions of various other 
doctors. Tempworks Mgmt. Servs. v. 
Jaynes, 2020 Ark. App. 70, 593 S.W.3d 519 
(2020). 

Workers’ Compensation Commission’s 
decision that a claimant was entitled to 
10% wage-loss disability benefits was sup- 
ported by substantial evidence. The Com- 
mission’s findings were based on the ap- 
propriate wage-loss factors, and its 
opinion adequately discussed the ratio- 
nale that underlay that finding. Hot 
Springs Convention Ctr. v. Phelps, 2021 
Ark, App. 83 (2021). 


Offer of Employment. 

In a workers’ compensation case, a find- 
ing that an employer did not make a bona 
fide job offer to a benefits claimant under 
subdivision (c)(1) of this section preclud- 
ing her from obtaining wage-loss disabil- 
ity was supported by substantial evidence 
because a greeter job was beyond the 
claimant’s physical limitations, according 
to the description of the job and the claim- 
ant’s experience in working in that precise 
position; the employer failed to carry its 
burden of proof relating to the legitimacy 
and limitations of the alleged “greeter” 
position. Wal-Mart Assocs. v. Keys, 2012 
Ark. App. 559, 423 S.W.3d 683 (2012). 

Subdivision (b)(2) of this section did not 
bar an employee’s receipt of wage-loss 
disability benefits because, after the em- 
ployer made a bona fide job offer, the 
employee’s condition worsened, after 
which the employer made no further offer 
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of employment within the employee’s re- - 
strictions. Johnson County Reg’! Med. Ctr. 
v. Lindsey, 2014 Ark. App: 586, 446 S.W.3d 
647 (2014). 

Plain language of the statutes placed 
upon the employer or insurer the burden 
to demonstrate the existence of a bona fide 
offer of employment at wages equal to or 
greater than the employee’s average 
weekly wage at the time of the accident. 
Calhoun v. Area Agency on Aging of South- 
east Ark., 2021 Ark. 56, 618 S.W.3d 137 
(2021). 


Percentage of Impairment. 

In a workers’ compensation case, sub- 
stantial evidence supported a four-percent 
impairment rating for a compensable 
right shoulder injury under subdivision 
(g)(1)(A) of this section based on the testi- 
mony of a treating physician; the Workers’ 
Compensation Commission was not re- 
quired to award an impairment rating 
recommended by the American Medical 
Association Guides to the Evaluation of 
Permanent Impairment (4th ed. 1993). 
Greene v. Cockram Concrete Co., 2012 
Ark. App. 691 (2012). 

Workers’ compensation claimant was 
not entitled to receive permanent partial- 
disability benefits in excess of the percent- 
age of the claimant’s permanent physical 
impairment because there was testimony 
from the claimant that the claimant re- 
ceived a raise upon returning to work. 
Moreover, the employer introduced an ex- 
hibit documenting the wages and hours 
worked by the claimant that showed that 
the claimant worked consistently after 
returning from an accident, including 
working a substantial amount of over- 
time. Wilson v. Riceland Foods, Inc., 2017 
Ark. App. 653, 535 S.W.3d 317 (2017). 

Finding that a workers’ compensation 
claimant was entitled to a 30% impair- 
ment rating was supported by substantial 
evidence because the Workers’ Compensa- 
tion Commission was confronted with two 
different medical opinions as to the claim- 
ant’s impairment rating and it was within 
the Commission’s province to reconcile the 
conflicting evidence, including the medical 
evidence. Ark. Highway & Transp. Dep’t v. 
Work, 2018 Ark. App. 600, 565 S.W.3d 138 
(2018). 


Preclusion of Wage Loss Claim. 
Employee was properly denied wage- 
loss disability benefits under subdivision 
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(b)(1) of this section after the employee 
slipped and fell while cleaning floors be- 
cause the employee failed to prove that 
the employe suffered a permanent ana- 
tomical impairment. Drake v. Sheridan 
Sch. Dist., 2013 Ark. App. 150 (2013). 


Wage Earning Loss. 

Twenty-five percent wage loss benefit 
was appropriate because the Workers’ 
Compensation Commission properly con- 
sidered under subdivision (b)(1) of this 
section that the employee would be able to 
pursue gainful employment, even with his 
permanent physical limitations, based on 
his work experience and above-average 
intelligence. Cooper Tire & Rubber Co. v. 
Leach, 2012 Ark. App. 462 (2012). 

In a workers’ compensation case, a find- 
ing of a 25 percent wage-loss disability 
was supported by substantial evidence 
where the claimant’s age, education, work 
experience, attitude and motivation, per- 
manent anatomical impairment, and per- 
manent physical limitations were consid- 
ered; the claimant only had an 8th grade 
education, she was 60 years old, she con- 
tinued to have pain and lifting and stand- 
ing restrictions, and she had no market- 
able skills. Wal-Mart Assocs. v. Keys, 2012 
Ark. App. 559, 423 S.W.3d 683 (2012). 

In a workers’ compensation case, an 
applicant was found not to be perma- 
nently disabled based on an alleged fail- 
ure to prove an inability to earn any 
meaningful wage in the same or other 
employment; there was a substantial ba- 
sis for reducing the finding of permanent 
disability to a 40 percent wage-loss dis- 
ability. It was within the Workers’ Com- 
pensation Commission’s authority to as- 
sess that weight and_ credibility 
differently than did the administrative 
law judge. Pruitt v. Community Dev. Inst. 
Head Start, 2013 Ark. App. 548 (2013). 

Workers’ Compensation Commission 
demonstrated a substantial basis for de- 
nying an employee’s claim for wage-loss 
disability because reasonable minds could 
conclude the employee failed to prove she 
was entitled to any wageloss disability in 
excess of the fifteen-percent whole body 
impairment awarded; the employee’s 
work experience was rather sedentary, 
and the functional-capacity evaluation 
concluded that despite her significant 
limitations, she was capable of performing 
sedentary tasks. Templeton v. Dollar Gen- 
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eral Store, 2014 Ark. App. 248, 434 S.W.3d 
417 (2014). 

Workers’ Compensation Commission’s 
denial of the worker’s claim for permanent 
total disability for a back injury and the 
finding that he sustained only a 10 per- 
cent wage loss turned on the Commis- 
sion’s assessment of witness credibility 
and the weight of the evidence, and the 
denial had a substantial basis, but the 
wage-loss issue was remanded in light of 
the reversal of the impairment rating; the 
Commission did not find that the worker 
was motivated to return to the workforce, 
and the Commission considered his age, 
education, work experience, and the na- 
ture of the injury. Thompson v. Mt. Home 
Good Samaritan Vill., 2014 Ark. App. 493, 
442 S.W.3d 873 (2014). 

In a workers’ compensation case, a 
claimant was not entitled to wage-loss 
disability because he had a bona fide offer 
to be employed at wages equal to his 
average weekly wage at the time of the 
accident, pursuant to this section; the 
claimant had the same hours and pay, and 
he was accommodated when he returned 
to work. Redd v. Blytheville Sch. Dist., 
2014 Ark. App. 575, 446 S.W.3d 643 
(2014). 

In a workers’ compensation case, there 
was no error in denying a claimant wage- 
loss benefits under this section because 
his employment opportunities had not 
been substantially reduced by his compen- 
sable injury; despite having a limited edu- 
cation and reading skills, the claimant 
could return to the same position. The 
findings were based on substantial evi- 
dence where the claimant had been re- 
turned to full duty without restrictions, he 
repeatedly stated that he wanted to re- 
turn to work and was able to operate the 
same machinery, and he testified that he 
would be able to make the same wage as 
before the injury, but simply needed to run 
the machine from the other side. Gillham 
v. South Cent. Coal Co., 2015 Ark. App. 64 
(2015). 

Substantial evidence supported the 
finding that the worker’s two back surger- 
ies entitled her to a 14% impairment rat- 
ing; the Workers’ Compensation Commis- 
sion found that the worker was entitled to 
a 25% wage-loss disability based on her 
young age, experience, and lack of interest 
in returning to work within her restric- 
tions, and this was also supported by 
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substantial evidence. Golden Years Manor 
v. Delargy, 2015 Ark. App. 309, 461 S.W.3d 
725 (2015). 

Workers’ Compensation Commission’s 
award of 23% wage-loss disability was 
supported by substantial evidence given 
claimant’s lack of motivation and the dis- 
pute as to claimant’s earning potential. 
Cooper v. Univ. of Ark. for Med. Sciences, 
2017 Ark. App. 58, 510 S.W.3d 304 (2017). 

Finding that a workers’ compensation 
claimant was entitled to a 65% wage-loss 
award was supported by substantial evi- 
dence because the Workers’ Compensa- 
tion Commission considered the claim- 
ant’s age, limited education, lack of 
transferable skills based on the claimant’s 
work history, motivation, and unreliable 
functional-capacity evaluation, as well as 
other factors, and the Commission’s opin- 
ion adequately discussed the rationale un- 
derlying that finding. Ark. Highway & 
Transp. Dep’t v. Work, 2018 Ark. App. 600, 
565 S.W.3d 138 (2018). 

Workers’ Compensation Commission’s 
finding of 40% wage-loss disability was 
affirmed; the commission considered the 
claimant’s education and work-related ex- 
perience, the medical evidence and the 
claimant’s physical limitations both be- 
fore and after the work-related accident, 
and the fact that the claimant had elected 
to retire not only because of his physical 
limitations but also for financial reasons. 
Ark. State Military Dep’t v. Jackson, 2019 
Ark. App. 92, 568 S.W.3d 811 (2019). 

Substantial evidence supported the 
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findings that a worker’s compensation 


‘claimant, who had worked as a correc- 


tional officer for 23 years, was entitled to 
20% wage-loss disability in addition to a 
3% anatomical rating and that the com- 
pensable back injury was the major cause 
of the disability, despite the employer’s 
contention that an unauthorized surgery 
constituted a nonwork-related indepen- 
dent intervening cause that was improp- 
erly considered in awarding wage loss. 
The findings were based on proper wage- 
loss factors, the opinion: adequately dis- 
cussed the rationale, and the causation 
findings were supported by the claimant’s 
testimony and medical evidence. Ark. 
Dep’t of Corr. v. Jackson, 2019 Ark. App. 
124, 571 S.W.3d 539 (2019). 

Although appellants contended that 
claimant, a network. support engineer, 
was barred from wage-loss disability ben- 
efits as he chose to retire only a few hours 
after reporting to work, the Workers’ Com- 
pensation Commission credited claimant’s 
testimony that the ultimate reason for 
retiring was the increase in pain and the 
“dumbfoundedness” he experienced when 
back on the job and this testimony was 
corroborated; as it is the Commission’s 
duty to weigh the evidence and not the 
appellate court, the Commission’s deci- 
sion that claimant was entitled to 50% 
wage-loss disability benefits was affirmed. 
Ark. DOT v. Abercrombie, 2019 Ark. App. 
372, 584 S.W.3d 701 (2019). 

Cited: Myers v. City of Rockport, 2015 
Ark. App. 710, 479 S.W.3d 33 (2015). 


11-9-523. Compensation for disability — Hernia. 


CASE NOTES 


ANALYSIS 


Elements. 
—Force to Abdominal Wall. 
—Severe Pain. 


Elements. 


—Force to Abdominal Wall. 

Claimant failed to provide clear proof of 
the exact mechanics of his fall, and the 
broad assumption by the administrative 
law judge that the claimant, who was 
morbidly obese, flipped in the air after 
being struck by a pipe on a forklift, did not 
meet the requirements of the statute, plus 


none of his treating physicians opined 
that the hernia was caused by a work- 
related accident; the finding that he failed 
to satisfy the statutory requirement that 
he prove that his hernia occurred imme- 
diately following his accident as a result of 
the application of force to his abdominal 
wall was affirmed. Jaramillo v. Sys. 
Contr., 2014 Ark. App. 552, 445 S.W.3d 
524 (2014). 


—Severe Pain. 

Although claimant reported that his 
physical distress following the alleged oc- 
currence of his hernia was such as to 
require the attendance of a licensed. phy- 
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sician within 72 hours after the occur- 
rence, as required by the statute, the 
undisputable fact was he did not seek 
medical treatment for almost a year fol- 
lowing the accident, and he medical re- 
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cords did not support that his hernia- 
related symptoms were debilitating in the 
sense anticipated by the statute. Jara- 
millo v. Sys. Contr., 2014 Ark. App. 552, 
445 S.W.3d 524 (2014). 


11-9-524. Compensation for disability — Disfigurement. 


RESEARCH REFERENCES 


ALR. Validity, Construction, and Appli- 
cation of State Workers’ Compensation 


Laws Specifically Providing for Facial Dis- 
figurement. 11 A.L.R.7th Art. 7 (2015). 


11-9-526. Compensation for disability — Refusal of employee to 


accept employment. 


CASE NOTES 


ANALYSIS 


Applicability. 
Attendance. 

Evidence. 

Refusal of Employment. 


Applicability. 

Substantial evidence failed to support 
the Workers’ Compensation Commission’s 
finding that a truck driver employee failed 
to prove entitlement to temporary total 
disability benefits from December 21, 
2017, to a date yet to be determined; 
although the employee had previously de- 
clined light-duty work within the restric- 
tions for the knee strain, his family phy- 
sician later totally restricted him from 
working due to the deep-vein-thrombosis 
injury. This section had no application 
because the employee was totally re- 
stricted from working and thus there was 
no work the employer could have offered 
that would have accommodated the em- 
ployee’s off-work status. Grant v. Westar 
Refrigerated Transp., 2020 Ark. App. 106, 
594 S.W.3d 154 (2020). 

No employment suitable to an employ- 
ee’s capacity is possible when an employee 
has been taken off work entirely. Grant v. 
Westar Refrigerated Transp., 2020 Ark. 
App. 106, 594 S.W.3d 154 (2020). 


Attendance. 

Appellate review was not possible be- 
cause it was unclear whether the Workers’ 
Compensation Commission determined 
that a benefits claimant remained in his 
healing period or started a new healing 


period, whether he suffered a total inca- 
pacity to earn a meaningful wage, 


. whether he returned to work within the 


meaning of § 11-9-521, whether his ab- 
senteeism was related to a compensable 
knee injury, and whether violations of the 
attendance policy did or did not affect 
temporary total disability eligibility un- 
der this section. Tyson Foods, Inc. v. Tur- 
cios, 2015 Ark. App. 647, 476 S.W.3d 177 
(2015). 


Evidence. 

Workers’ Compensation Commission 
demonstrated a substantial basis for de- 
nying an employee’s claim for wage-loss 
disability because reasonable minds could 
conclude the employee failed to prove she 
was entitled to any wage loss disability in 
excess of the fifteen-percent whole body 
impairment awarded; the employee’s 
work experience was rather sedentary, 
and the functional-capacity evaluation 
concluded that despite her significant 
limitations, she was capable of performing 
sedentary tasks. Templeton v. Dollar Gen- 
eral Store, 2014 Ark. App: 248, 434 S.W.3d 
417 (2014). 

Under this section, former employee 
was not entitled to temporary total dis- 
ability benefits for a period of time be- 
cause the evidence showed that she re- 
fused suitable employment that the 
employer made available within her 
physical restrictions; although the em- 
ployee claimed the work offered was not 
within the doctor’s restrictions, the work 
was not repetitive for the body part that 
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was injured and for which the restrictions 
were designed — the employee’s right 
shoulder. Davenport v. Wal-Mart Stores, 
2018 Ark. App. 494, 558 S.W.3d 436 
(2018). 

Workers’ Compensation Commission 
properly denied the employee, a school 
custodian, temporary total disability ben- 
efits because its finding that the employee 
chose to resign was supported by substan- 
tial evidence; although the employee tes- 
tified that she resigned so she would not 
get a bad evaluation, the issue turned on 
credibility and the employee did not pro- 
vide the reason for resigning on the resig- 
nation form. Lybyer v. Springdale Sch. 
Dist., 2019 Ark. App. 77, 568 S.W.3d 805 
(2019). 


Refusal of Employment. 
Workers’ Compensation Commission 
properly denied the employee, a school 
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custodian, temporary total disability ben- 
efits because the employee chose to resign 
when the employers were providing her 
work within her restrictions; although the 
employee claimed she resigned rather 
than be terminated and get a bad evalua- 
tion, a voluntary resignation is a refusal of 
employment. Lybyer v. Springdale Sch. 
Dist., 2019 Ark. App. 77, 568 S.W.3d 805 
(2019). | 

Because the claimant was not on modi- 
fied-duty work beyond the statutory wait- 
ing period, and the employer offered modi- 
fied-duty work to him, but he chose to 
abandon his job and seek employment 
elsewhere, he was not entitled to tempo- 
rary total disability benefits from June 4 
to June 14, 2018, based upon his refusal. 
Potter v. Kelly Servs., 2020 Ark. App. 444, 
610 S.W.3d 670 (2020). . 


11-9-527. Compensation for death. 


CASE NOTES 


ANALYSIS 


Construction. 

Beneficiaries. 

—Partial Dependency. 
Termination of Parental Rights. 
“Wholly and Dependent.” 


Construction. 

Clear language of this section does not 
allow for termination of a minor child’s 
survivor benefits upon termination of the 
employee’s parental rights or adoption. 
J.M.E. v. Valley View Agri Sys., 2016 Ark. 
App. 531, 505 S.W.3d 211 (2016). 

Because of, countless possibilities that 
may occur in the future with regard to 
parents and their children, the Legisla- 
ture provided courts with a clear directive 
in subsection (h) of this section, stating all 
questions of dependency shall be deter- 
mined at the time of the injury. This 
directive is simple and unambiguous. De- 
pendency is determined at the time of 
injury. J.M.E. v. Valley View Agri Sys., 
2016 Ark. App. 531, 505 S.W.3d 211 
(2016). 


Beneficiaries. 

One statute only provides the maxi- 
mum amount of money an employer must 
pay as compensation for an employee’s 


work-related death, but the statute is si- 
lent on whether a credit for good-faith, but 
ultimately mistaken, payments may be 
given; because the widow was not her 
husband’s dependent, the money the em- 
ployer paid her could not be counted as 
weekly benefits or compensation, and the 
payments did not accrue as a credit 
against the employer’s responsibility to 
the Fund. Royal v. Bypass Diesel & 
Wrecker, Inc., 2014 Ark. App. 90, 4382 
S.W.3d 139 (2014). 

Widow had the burden to establish facts 
showing dependency on her husband be- 
fore being entitled to benefits. Royal v. 
Bypass Diesel & Wrecker, Inc., 2014 Ark. 
App. 90, 432 S.W.3d 139 (2014). 

Widow did not have a statutorily re- 
quired expectation of support from her 
husband when he died, as she could not 
say with certainty that they would have 
reconciled had he not died, and she had 
not withdrawn the divorce papers and she 
had removed him from her phone plan 
and dropped his life and health insurance; 
the court affirmed the denial of benefits. 
Royal v. Bypass Diesel & Wrecker, Inc., 
2014 Ark. App. 90, 432 S.W.3d 139 (2014). 

Whether the widow was actually depen- 
dent on her husband when he died was a 
fact question. Royal v. Bypass Diesel & 
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Wrecker, Inc., 2014 Ark. App. 90, 432 
S.W.3d 139 (2014). 

Substantial evidence supported the de- 
cision that the widow was not actually 
dependent on her husband when he died, 
as she was working full time to support 
herself, she lived apart from her husband 
and had filed for divorce without asking 
for support, and his monthly contributions 
were between $200 and $300, which were 
insufficient. Royal v. Bypass Diesel & 
Wrecker, Inc., 2014 Ark. App. 90, 432 
S.W.3d 139 (2014). 

In a workers’ compensation case, there 
was an error in giving preference to a 
deceased employee’s wife as the widow, 
rather than apportioning the benefits to 
her and the children as a class where the 
number of dependent children exceeded 
the amount payable. Because there was 
not enough money to pay a widow a 35 
percent share and each dependent child a 
15 percent share, each member of the 
class could have been paid an equal share, 
or a determination of beneficiaries could 
have been made. Death & Permanent To- 
tal Disability Trust Fund v. Myers, 2014 
Ark. App. 102 (2014). 


—Partial Dependency. 

Denial of partial dependent benefits to a 
widow was proper because she had no 
reasonable expectation of support from 
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her deceased husband; the widow only 
received occasional support from her hus- 
band in the 10 years after their separa- 
tion, and testimony otherwise was not 
found to be credible. Moss v. Rogers Log- 
ging Co., 2014 Ark. App. 277 (2014). 


Termination of Parental Rights. 
Because the undisputed facts estab- 
lished that two minor children were, in 
fact, dependent on the deceased employee, 
their biological father, at the time of the 
compensable injury, and there were no 
circumstances within the Workers’ Com- 
pensation Law terminating their depen- 
dency status, the Workers’ Compensation 
Commission erred in denying the chil- 
dren’s claim for survivor benefits based on 
the termination of the biological father’s 
parental rights and adoption of the chil- 
dren. J.M.E. v. Valley View Agri Sys., 2016 
Ark. App. 531, 505 S.W.3d 211 (2016). 


“Wholly and Dependent.” 

In a workers’ compensation case, a de- 
ceased employee’s stepchildren were prop- 
erly found to be dependent for purpose of 
receiving death benefits where the em- 
ployee had been married to his current 
wife for two years, the stepchildren re- 
sided with them, and his earnings were 
used to support the stepchildren. Death & 
Permanent Total Disability Trust Fund v. 
Myers, 2014 Ark. App. 102 (2014). 


(a) Every employer shall keep a record with respect to any injury to 


an employee. 


(b) The record shall contain such information of disability or death 
with respect to the injury as the Workers’ Compensation Commission 


may by rule require. 


(c) The record shall be available for inspection by the commission or 
by any state authority at such time and under such conditions as the 


commission may by rule prescribe. 


History. Init. Meas. 1948, No. 4, § 38, 
Acts 1949, p. 1420; A.S.A. 1947, § 81- 
1333; Acts 2019, No. 315, § 795. 


11-9-529. Employer reports. 


Amendments. The 2019 amendment 
deleted “or regulation” following “rule” in 
(b) and (c). 


CASE NOTES 


Cited: Wilhelm v. Parsons, 2016 Ark. 
App. 56, 481 S.W.3d 767 (2016). 
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SUBCHAPTER 6 — OCCUPATIONAL DISEASE 


SECTION. 

11-9-601. Compensation generally — 
Definition. [Effective from 
March 11, 2020, and until 
May 1, 2023.] 


Effective Dates. Acts 2021, No. 353, 
§ 4, provided: “Retroactivity. Sections 2 
and 3 of this act apply to workers’ com- 
pensation claims accruing on or filed on 
and after March 11, 2020.” 

Acts 2021, No. 353, § 5, provided: “Tem- 
porary legislation. This act expires on 
May 1, 2023, unless extended by the Gen- 
eral Assembly.” 

Acts 2021, No. 353, § 6: Mar. 15, 2021. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that the risk of 
exposure to coronavirus 2019 (COVID-19) 
or to severe acute respiratory syndrome 
coronavirus 2 (SARS-CoV-2) or any of its 
mutations creates uncertainty for employ- 
ees and employers in Arkansas, causing 
businesses to remain closed and unem- 
ployment for Arkansans to increase caus- 
ing financial concerns for both employees 
and employers; that protecting employees 
and employers in Arkansas from the 
threat of coronavirus 2019 (COVID-19) or 
of severe acute respiratory syndrome coro- 
navirus 2 (SARS-CoV-2) or any of its mu- 


tations and from the impact on employ- 


ment can encourage businesses to stay 
open, provide protection for employees re- 
turning to work, and thereby reduce un- 
employment for Arkansans; and that this 
act is immediately necessary because em- 
ployees and employers need protection 
from the threat of exposure to coronavirus 
2019 (COVID-19) or to severe acute respi- 
ratory syndrome coronavirus 2 (SARS- 
CoV-2) or any of its mutations and from 
the impact felt on businesses in Arkansas 
in order to remain open, return to work, 
and be able to conduct business in Arkan- 
sas. Therefore, an emergency is declared 
to exist, and this act being immediately 
necessary for the preservation of the pub- 
lic peace, health, and safety shall become 
effective on: (1) The date of its approval by 
the Governor; (2) If the bill is neither 
approved nor vetoed by the Governor, the 
expiration of the period of time during 
which the Governor may veto the bill; or 
(3) If the bill is vetoed by the Governor 
and the veto is overridden, the date the 
last house overrides the veto.” 


11-9-601. Compensation generally — Definition. [Effective from 
March 11, 2020, and until May 1, 2023.] 


(a) Where an employee suffers from an occupational disease as 
defined in this subchapter and is disabled or dies as a result of the 
disease and where the disease was due to the nature of the occupation 
or process in which he or she was employed within the period previous 
to his or her disablement as limited in subsection (g) of this section, 
then the employee, or, in case of death, his or her dependents, shall be 
entitled to compensation as if the disablement or death were caused by 
injury, except as otherwise provided in this subchapter. 

(b) No compensation shall be payable for an occupational disease if 
the employee, at the time of entering into the employment of the 
employer by whom the compensation would otherwise be payable, 
falsely represented himself or herself in writing as not having previ- 
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ously been disabled, laid off, or compensated i in damages or otherwise, 
because of the disease. 

(c)(1) Where an occupational disease is aggravated by any other 
disease or infirmity, not itself compensable, or where disability or death 
from any other cause, not itself compensable, is aggravated, prolonged, 
accelerated, or in any way contributed to by an occupational disease, 
the compensation payable shall be reduced and limited to the propor- 
tion only of the compensation that would be payable if the occupational 
disease were the sole cause of the disability or death as the occupational 
disease, as a causative factor, bears to all the causes of the disability or 
death. 

(2) The reduction in compensation is to be effected by reducing the 
number of weekly or monthly payments or the amounts of the pay- 
ments, as under the circumstances of the particular case may be for the 
best interest of the claimant. 

(d) No compensation for death from an occupational disease shall be 
payable to any person whose relationship to the deceased which, under 
the provisions of this chapter, would give right to compensation arose 
subsequent to the beginning of the first compensable disability except 
to afterborn children of a marriage existing at the beginning of the 
disability. 

(e)(1)(A) “Occupational disease”, as used in this chapter, unless the 

context otherwise requires, means a disease that results in disability 

or death and arises out of and in the course of the occupation or 
employment of the employee or naturally follows or unavoidably 
results from an injury as that term is defined in this chapter. 

(B) However, a causal connection between the occupation or em- 
ployment and the ‘occupational disease shall be established by a 
preponderance of the evidence. 

(2) Compensation shall not be payable for any contagious or infec- 
tious disease unless contracted in the course of employment in or 
immediate connection with a hospital or sanitorium in which persons 
suffering from that disease are cared for or treated. 

(3)(A) Except as applicable to coronavirus 2019 (COVID-19) or se- 

vere acute respiratory syndrome coronavirus.2 (SARS-CoV-2) or any 

of its mutations, compensation shall not be payable for any ordinary 
disease of life to which the general public is exposed. 

(B) Coronavirus 2019 (COVID-19) or severe acute respiratory 
syndrome coronavirus 2 (SARS-CoV-2) or any of its mutations may be 
established as an occupational disease if all requirements for occu- 
pational diseases provided by law are established by the claimant, 
including the requirements stated in subdivisions (e)(1)(A) and (B) of 
this section, for the exception provided under subdivision (e)(3)(A) of 
this section to apply. 

(f)(1) Where compensation is payable for an occupational disease, the 
employer in whose employment the employee was last injuriously 
exposed to the hazards of the disease and the carrier, if any, on the risk 
when the employee was last injuriously exposed under the employer 
shall be liable. 
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(2) The amount of the compensation shall be based upon the average 
weekly wage of the employee when last injuriously exposed under the 
employer, and the notice of injury and claim for compensation, as 
required pursuant to this subchapter, shall be given and made to the 
employer. 

(g)(1) An employer shall not be liable for any compensation for an 
occupational disease unless: 

(A) The disease is due to the nature of an employment in which the 
hazards of the disease actually exist and are characteristic thereof 
and peculiar to the trade, occupation, process, or employment and is 
actually incurred in his or her employment. This includes any disease 
due to or attributable to exposure to or contact with any radioactive 
material by an employee in the course of his or her employment; 

(B) Disablement or death results within three (3) years in case of 
silicosis or asbestosis, or one (1) year in case of any other occupational 
disease, except a diseased condition caused by exposure to X rays, 
radioactive substances, or ionizing radiation, after the last injurious 
exposure to the disease in the employment; or 

(C) In case of death, death follows continuous disability from the 
disease, commencing within the period above limited, for which 
compensation has been paid or awarded or timely claim made as 
provided in this subchapter and results within seven (7) years after 
the last exposure. 

(2) However, in case of a diseased condition caused by exposure to X 
rays, radioactive substances, or ionizing radiation only, the limitations 
expressed do not apply. 


History. Init. Meas. 1948, No. 4, § 14, 
Acts 1949, p. 1420; Acts 1963, No. 539, 
§§ 1, 2; 1975 (Extended Sess., 1976), No. 
1227, § 11; A.S.A. 1947, § 81-1314; reen. 
Acts 1987, No. 1015, § 11; Acts 2001, No. 
1281, § 1; 2021, No. 353, § 3. 

A.C.R.C. Notes. Acts 2021, No. 353, 
§ 1, provided: “Legislative intent. 

“(a) It is the intent of the General As- 
sembly to clarify and provide sufficient 
recourse under the Workers’ Compensa- 
tion Law, § 11-9-101 et seq., for employ- 
ees to receive workers’ compensation ben- 
efits during the coronavirus 2019 
(COVID-19) outbreak. 

“(b) This act is intended to be retroac- 
tive to March 11, 2020, and to remain in 
effect for claims filed until May 1, 2023, 
for the purposes of providing coverage to 
employees for illness or injury sustained 


as a result of the coronavirus 2019 (CO- 
VID-19) outbreak.” 

Publisher’s Notes. For text of section 
effective before March 11, 2020, and after 
May 1, 2023, see the bound volume. 

Amendments. The 2021 amendment 
substituted “shall” for “must” in (e)(1)(B); 
substituted “Compensation shall not” for 
“No compensation shall” in (e)(2); rewrote 
(e\(3); and made stylistic changes. 

Effective Dates. Acts 2021, No. 353, 
§ 4, provided: “Retroactivity. Sections 2 
and 3 of this act apply to workers’ com- 
pensation claims accruing on or filed on 
and after March 11, 2020.” 

Acts 2021, No. 353, § 5, provided: “Tem- 
porary legislation. This act expires on 
May 1, 2023, unless extended by the Gen- 
eral Assembly.” 
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CASE NOTES 


Exclusivity. 

Circuit court properly dismissed an es- 
tate’s wrongful-death and survival action 
against a decedent’s employer on the 
ground that the claims fell within the 
exclusive-remedy provision of the Work- 


’ 


claims were within the coverage formula 
of the law, even though the decedent was 
ultimately denied recovery due to his as- 
bestos claim being time-barred under the 
law. Hendrix v. Alcoa, Inc., 2016 Ark. 453, 
506 S.W.3d 230 (2016). 


ers’ Compensation Law because the 
SUBCHAPTER 7 — PROCEEDINGS BEFORE WorKERS’ COMPENSATION 
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ally. 


11-9-701. Notice of injury or death. 


CASE NOTES 


ANALYSIS 


Employer’s Knowledge. 
Sufficiency. 


Employer’s Knowledge. 
Worker did not give formal notice, as 
required by this section, until September 
2012, and the Workers’ Compensation 
Commission did not err in finding that the 
worker did not prove by a preponderance 
of the evidence that the employer knew 
that her injury was work-related before 
the form was filed; therefore, the start 
date of the worker’s benefits was Septem- 
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ber 2012, rather than February 2012. 
A.E.R.T., Inc. v. Estrada, 2016 Ark. App. 
604, 508 S.W.3d 906 (2016). 


Sufficiency. 

Workers’ Compensation Commission 
did not err in finding sufficient evidence 
that a claimant imparted notice of his 
work-related injury to his employer where 
the Commission found the claimant to be 
credible, and it relied on his testimony 
that he reported the injury to three tech- 
nical assistants, his supervisor, and the 
human-resources representative. St. Jean 
Indus. v. Ezell, 2016 Ark. App. 516, 504 
S.W.3d 679 (2016). 


CASE NOTES 


ANALYSIS 


Statute of Limitations. 
—Additional Compensation. 
—Claim Barred. 

—Claim Not Barred. 
—Timeliness. 

—Tolling the Statute. 

Time of Injury. 


Statute of Limitations. 

Company was entitled to a writ of pro- 
hibition, because the lung disease and 
silicosis claim was covered by the Work- 


ers’ Compensation Law, and the circuit 
court lacked jurisdiction to determine 
whether the claimant’s alleged disease 
from his exposure at home was covered 
under the Law; the time of disablement 
was within three years of his last injuri- 
ous exposure, and the claimant failed to 
file his claim within the one-year limita- 
tion period. Porocel Corp. v. Circuit Court 
of Saline County, 2013 Ark. 172 (2013). 
Statute of repose creates a substantive 
right to be free from liability after a legis- 
latively determined period of time, and 
subdivision (a)(2)(B) of this section repre- 
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sents a policy-driven, legislative judgment 
to shield an employer from claims that 
arise three years after the last injurious 
exposure; coupled with the exclusive-rem- 
edy provision, it was not the intent to 
absolve an employer of liability after a 
period of time only to subject the employer 
to liability in tort after that period. Hen- 
drix v. Alcoa, Inc., 2016 Ark. 453, 506 
S.W.3d 230 (2016). 

Circuit court properly dismissed an es- 
tate’s wrongful-death and survival action 
against a decedent’s employer on the 
ground that the claims fell within the 
exclusive-remedy provision of the Work- 
ers’ Compensation Law because the 
claims were within the coverage formula 
of the law, even though the decedent was 
ultimately denied recovery due to his as- 
bestos claim being time-barred under the 
law. Hendrix v. Alcoa, Inc., 2016 Ark. 453, 
506 S.W.3d 230 (2016). 

Where the deceased employee had re- 
tired from his employment in 1995 but 
was not diagnosed with mesothelioma un- 
til 2012 and thus his workers’ compensa- 
tion claim was barred by. subdivision 
(a)(2)(B) of this section, his estate’s civil 
action against the employer for wrongful 
death also failed; because the Workers’ 
Compensation Law covered occupational 
diseases and asbestos-related claims, the 
exclusive-remedy provision applied to bar 
the civil action. Hendrix v. Alcoa, Inc., 
2016 Ark. 453, 506 S.W.3d 230 (2016). 

The Arkansas Supreme Court follows a 
strict-construction interpretation of this 
section. White Cty. Judge v. Menser, 2020 
Ark. 140, 597 S.W.3d 640 (2020) 

This section barred a claim for addi- 
tional medical benefits where the claim- 
ant never formally filed a Form AR-C 
claim for compensation for additional ben- 
efits after his injury, and the ALJ’s pre- 
hearing order did not contain the specific 
language required by subsection (c) of this 
section. White Cty. Judge v. Menser, 2020 
Ark. 140, 597 S.W.3d 640 (2020). | 


—Additional Compensation. 

Workers’ Compensation Commission 
did not err in finding that subsection (b) of 
this section did not bar a worker’s claim 
for additional benefits where the date of 
his last injections for left carpal tunnel 
syndrome was well within one year of the 
date the worker made his claim for addi- 
tional benefits requesting release surgery. 
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Nucor Yamato Steel Co. v. Kennedy, 2017 
Ark. App. 126, 513 S.W.3d 895 (2017). 

While claimant’s medical treatment 
continued during a five-year gap in in- 
demnity payments, the fact remained that 
the indemnity payments stopped for a 
period of five years before being resumed, 
and claimant failed to file any claim for 
benefits during that time; thus, claimant’s 
claim for indemnity payments was barred 
under subdivision (b)(1) of this section by 
his failure to raise the claim within the 
appropriate period of time after his former 
employer ceased paying indemnity ben- 
efits, and the employer’s gratuitous pay- 
ment of indemnity benefits did not revive 
the statute of limitations. Kirk v. Cent. 
States Mfg., 2018 Ark. App. 78, 540 
S.W.3d 714 (2018). 

Under a plain reading of subsection (b) 
of this section, a workers’ compensation 
claimant’s application for additional 
medical benefits was not time-barred 
where there was no authority for the em- 
ployer unilaterally imposing a pre-autho- 
rization condition on the benefits it pro- 
vided for a compensable injury, the 
Commission’s findings that the autho- 
rized treating physician’s continued treat- 
ment in 2017 for claimant’s right leg pain 
was reasonable and necessary and was 
sufficiently related to her right knee in- 
jury were supported by substantial evi- 
dence, and the claimant filed an applica- 
tion for additional benefits within one 
year of the 2017 treatment. Lavaca Sch. 
Dist. v. Hatfield, 2019 Ark. App. 360, 584 
S.W.3d 262 (2019). 


—Claim Barred. 

When the injured employee filed his 
claim for additional workers’ compensa- 
tion benefits within the statute of limita- 
tions but the form named the incorrect 
employer and the employee then submit- 
ted a corrected claim form naming the 
correct employer one day after the limita- 
tions period expired, the employee’s claim 
for additional benefits was barred by the 
statute of limitations in this section. Far- 
ris v. Express Servs., Inc., 2019 Ark. 141, 
572 S.W.3d 863 (2019). 


—Claim Not Barred. 

Substantial evidence supported the de- 
cision that the claimant’s bilateral carpal 
tunnel syndrome was a compensable in- 
jury and the claim was not barred by the 
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statute of limitations; the .claimant’s 
gradual-onset injury did not become ap- 
parent to the claimant until October 2013, 
when she reported work-related symp- 
toms to her supervisor, she had been di- 
agnosed with severe bilateral carpal tun- 
nel syndrome as she performed repetitive 
gripping at work, and she filed her work- 
ers’ compensation claim no later than 
March 2014, and nothing indicated that 
the Workers’ Compensation Commission 
used the manifestation approach that had 
previously been rejected by the court. La- 
Z-Boy Mfg., Inc. v. Bruner, 2016 Ark. App. 
117, 484 S.W.3d 700 (2016). 

Workers’ compensation claim was not 
time-barred even though it was filed more 
than two years after the date of the injury 
where the employer had told the employee 
he did not have workers’ compensation 
insurance, the employer had actual notice 
of the injury on the date of the injury, and 
the employer’s own testimony showed 
that he failed to post notice that he had 
subsequently obtained workers’ compen- 
sation insurance or notify the employee of 
the same after the injury. Graves v. Hop- 
per, 2018 Ark. App. 193, 547 S.W.3d 448 
(2018). 


—Timeliness. | 

According to the administrative law 
judge, the only time the claimant could 
prove mold to be present in her workplace 
was in August 2008, and she was exposed 
from that time until September 2008, 
when all employees were removed from 
the building, and thus as of October 2008, 
the claimant’s exposure to mold must 
have ended; the claimant would have had 
until October 2010 to file a claim, but as 
her claim was filed in 2011, it was time- 
barred, and the decision was affirmed. 
Livermore v. Madison County, 2014 Ark. 
App. 617, 447 S.W.3d 130 (2014). 
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—Tolling the Statute. 

Worker’s generic Form AR-C was insuf- 
ficient to toll the limitations period in 
subsection (b) of this section where she did 
not specifically list that she suffered neck 
and shoulder injuries, chose to leave her 
claim for injuries open-ended, and by 
checking all the boxes on the form, she 
provided no information about the type of 
claim asserted. Wal-Mart Assocs. v. Arm- 
strong, 2017 Ark. App. 175, 516 S.W.3d 
310 (2017). 

Letter that gave the commission claim 
number, referenced a denial of benefits, 
requested benefits, and asked for a hear- 
ing constituted a claim for benefits and 
tolled the statute of limitations; while it 
was not on a Commission-designated 
claim form (AR-C), there is no require- 
ment in the Workers’ Compensation Law 
that a claim for benefits be made on any 
particular form and the fact that there is 
no requirement to use a designated claim 
form indicates the legislature did not in- 
tend to create such a limitation. Ark. 
Dep't of Health v. Lockhart, 2020 Ark. 
App. 166, 594 S.W.3d 924 (2020). 


Time of Injury. 

Although the claimant claimed that her 
last injurious mold exposure was in June 
2011 because mold testing showed that 
mold levels were at acceptable levels, the 
statute is worded in terms of injurious 
exposure, and acceptable levels of mold 
would not be comparable to injurious ex- 
posure; the administrative law judge ex- 
plained why he gave no real weight to the 
testing the claimant offered, and the deci- 
sion that the claim was time-barred was 
affirmed. Livermore v. Madison County, 
2014 Ark. App. 617, 447 S.W.3d 130 
(2014). 

Cited: Estrada v. AERT, Inc., 2014 Ark. 
App. 652, 449 S.W.3d 327 (2014). 


11-9-703. Preliminary conference procedure. 


The Workers’ Compensation Commission is authorized and directed 
to promulgate appropriate rules to establish and implement, for claims 
with respect to injuries occurring on or after January 1, 1987, a 
preliminary conference procedure designed to accomplish the following 
objectives: 

_(1) To provide the claimant an opportunity to confer with a legal 
advisor on the staff of the commission to be advised of his or her rights 
under this chapter and to ensure that the rights are protected. The 
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conference shall be held in the county where the accident occurred, if - 
the accident occurred in this state, unless otherwise agreed to between 
the parties, or otherwise directed by the commission; 

(2) To provide an opportunity for, but not to compel, a binding 
settlement of some or all the issues present at the time; 

(8) To facilitate the resolution of issues without the expense of 
litigation or attorney’s fees for either party; 

(4)(A)G) To authorize the legal advisor to approve compromise settle- 

ments entered into at or as a result of the preliminary conference and 

those joint petition settlements entered into pursuant to § 11-9-805. 

(ii) Provided, however, the same legal advisors shall not both 
advise the claimant and approve the joint petition. 

(B) The purpose and intent of this section is to affirm the duty of 
the commission to provide legal assistance, thereby reducing litiga- 
tion and workers’ compensation costs; and 
(5) No moneys appropriated by Acts 1987, No. 1046, or any other act 

shall be expended to fund preliminary conferences held pursuant to 
§ 11-9-102, § 11-9-205, §§ 11-9-501 — 11-9-503, § 11-9-517, § 11-9- 
521, § 11-9-522,§ 11-9-527, §§ 11-9-701 — 11-9-704, § 11-9-715, § 11- 
‘ 9-802, or § 11-9-804, other than in the county where the accident 
occurred, if the accident occurred in this state, the county of the 
claimant’s residence, or such other county as agreed to by the parties. 


History. Acts 1986 (2nd Ex. Sess.), No. 
10, § 11; A.S.A. 1947, § 81-1323.1; Acts 
1993, No. 796, § 28; 2003, No. 227, § 10; 
2019, No. 315, § 796. 


Amendments. The 2019 amendment 
deleted “and regulations” following “rules” 
in the introductory language. 


11-9-704. Proceedings on claims. 


CASE NOTES 


ANALYSIS 


Determination. 
—Findings of Impairment. 
Evidence. 

—Credibility. 

—Findings of Impairment. 
“Physical Impairment”. 


Determination. 

Because a determination of permanent 
impairment for a claimant’s reflex sympa- 
thetic dystrophy (RSD) was premature, 
reversal of the Workers’ Compensation 
Commission’s decision that the claimant 
sustained a zero-percent impairment rat- 
ing for the claimant’s RSD and remand for 
further proceedings was appropriate. 
Walker v. Fresenius Med. Care Holding, 
Inc., 2014 Ark. App. 322, 436 S.W.3d 164 
(2014). | 


—Findings of Impairment. 

Workers’ Compensation Commission re- 
jected the doctor’s assignment of an im- 
pairment rating upon the finding that she 
relied solely on the presence of an annular 
tear, and this finding was reversed in light 
of the doctor’s deposition testimony, and 
the matter was remanded for further find- 
ings on the issue of impairment. Thomp- 
son v. Mt. Home Good Samaritan Vill., 
2014 Ark. App. 498, 442 S.W.3d 873 
(2014). 

Workers’ Compensation Commission 
did not err in assigning the claimant a 
50% permanent anatomical-impairment 
rating to her lower left extremity due to 
her total knee replacement. That issue 
was ripe for consideration as the claimant 
had reached maximum medical improve- 
ment; and the impairment rating was 
supported by substantial evidence as the 
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administrative law judge relied on the 
medical evidence provided in a report by 
the orthopedic surgeon and cross-refer- 
enced that information with the American 
Medical Association Guides to the Evalu- 
ation of Permanent Impairment. Ark. 
Dep’t of Human Servs. v. Shields, 2018 
Ark. App. 247, 548 S.W.3d 208 (2018). 


Evidence. 

In a workers’ compensation case, sub- 
stantial evidence supported a four-percent 
impairment rating for a compensable 
right shoulder injury under § 11-9- 
522(g)(1)(A) based on the testimony of a 
treating physician; the Workers’ Compen- 
sation Commission was not required to 
award an impairment rating recom- 
mended by the American Medical Associa- 
tion Guides to the Evaluation of Perma- 
nent Impairment (4th ed. 1993). Greene v. 
Cockram Concrete Co., 2012 Ark. App. 691 
(2012). 

Workers’ Compensation Commission 
properly denied the claimant’s claim for 
permanent partial impairment because 
she failed to establish through her own 
testimony or other means that either the 
annular tear or muscle spasms supported 
the existence of a permanent impairment 
causally related to her 2009 injury. 
O’Guinn v. Little River Mem’! Hosp., 2013 
Ark. App. 593, 430 S.W.3d 150 (2013). 

Worker had bilateral quadriceps tendon 
tears, a doctor assigned a disability rating 
of 35 and 32 percent to the right and left 
lower extremities respectively, and the 
Workers’ Compensation Commission ac- 
cepted the ratings and found that the 
worker had proven her compensable inju- 
ries to be the major cause of impairment; 
the Commission exercised its duty to as- 
sess the evidence to make a finding of 
permanent impairment, and substantial 
evidence supported this decision. Fire- 
stone Bldg. Prods. v. Hopson, 2013 Ark. 
App. 618, 480 S.W.3d 162 (2013). 

Workers’ Compensation Commission 
found a compensable injury, as the worker 
was directly advancing the company’s in- 
terests at the time of the incident and the 
company benefitted from the work the 
worker performed, and it was clear that 
the Commission’s decision to reverse was 
based on issues of credibility alone; be- 
cause questions of credibility were the 
exclusive province of the Commission, the 
court was foreclosed from determining the 
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weight and credibility to be accorded to. 
the testimony, and the court affirmed. Hill 
v. Treadaway, 2014 Ark. App. 185, 433 
S.W.3d 285 (2014). 


—Credibility. 

There was no violation of a workers’ 
compensation claimant’s due _ process 
rights where it was within the Workers’ 
Compensation Commission’s province to 
reconcile conflicting evidence, determine 
the true facts, and translate into findings 
of fact only those portions of the testimony 
that it deemed worthy of belief. Wright v. 
Conway Freight, 2014 Ark. sin 451, 441 
S.W.3d 45 (2014). 


—Findings of Impairment. 

Substantial evidence supported the 
findings and conclusion of the Workers’ 
Compensation Commission that the 
worker suffered a 40% permanent impair- 
ment to his wrist; the Commission inter- 
preted pin-prick test results to reflect the 
partial wrist denervation mentioned in 
the surgical report and concluded that the 
rating corresponded with the median 
nerve distribution, and implicit in the 
Commission’s decision was a finding that 
the claimant credibly testified that the 
doctor had manipulated his hand during 
the examination. Emergency Ambulance 
Servs. v. Pritchard, 2016 Ark. App. 366, 
498 S.W.3d 774 (2016). 

Substantial evidence supported the 
Workers’ Compensation Commission’s de- 
cision that a claimant was entitled to a 
29% permanent impairment rating to the 
body as a whole for a brain injury because 
the severity of the claimant’s skull frac- 
tures and the presence of pneumocepha- 
lus on the claimant’s CT scan, coupled 
with the testimony of a clinical psycholo- 
gist and a board-certified neurologist that 
the claimant suffered a brain injury, es- 
tablished that the claimant did, in fact, 
suffer a compensable injury to the brain. 
Multi-Craft Contrs., Inc. v. Yousey, 2018 
Ark. 107, 542 S.W.3d 155 (2018). 

Workers’ Compensation Commission’s 
finding of a 37% impairment rating was 
affirmed; although a doctor opined that 
claimant’s workplace injury was only 50% 
caused by the compensable injury, the 
claimant testified that he had remained 
quite physically active prior to the acci- 
dent despite having polio, he had been 
able to move around with a right-leg brace 
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and a crutch, but after the accident he was 
confined to a wheelchair or scooter. Ark. 


State Military Dep’t v. Jackson, 2019 Ark. 


App. 92, 568 S.W.3d 811 (2019). 

Workers’ Compensation Commission’s 
decision to award an injured employee an 
11% impairment rating to his body as a 
whole and 10% in wage-loss disability was 
supported by substantial evidence; the 
Commission considered all the evidence 
and testimony presented, the decision was 
supported by objective medical findings, 
and the Commission clearly stated that it 
found a neurologist’s conclusions to be 
supported by the record and that his con- 
clusions were entitled to more evidentiary 
weight than the opinions of various other 
doctors. Tempworks. Mgmt. Servs. v. 
Jaynes, 2020 Ark. App. 70, 593 S.W.3d 519 
(2020). 
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“Physical Impairment”. 

Substantial evidence supported the 
Workers’ Compensation Commission’s 
finding that the claimant failed to prove 
that she was entitled to permanent par- 
tial-disability benefits given her preexist- 
ing lumbar condition, and no physician 
had issued her an impairment rating. Wil- 
lis v. Ark. Dep’t of Corr., 2021 Ark. App. 50, 
616 S.W.3d 679 (2021). 

Cited: Davis v. Action Mech., 2012 Ark. 
App. 515 (2012); Lambert v. LQ Mgmt., 
L.L.C., 2013 Ark. 114, 426 S.W.3d 437 
(2013); Hosey v. Wal-Mart Assocs., 2016 
Ark. App. 189, 487 S.W.3d 837 (2016); 
J.M.E. v. Valley View Agri Sys., 2016 Ark. 
App. 531,.505 S.W.3d 211 (2016); Birtcher 
v. Mena Water Utils., 2017 Ark. App. 210, 
518 S.W.3d 707 (2017). 


11-9-705. Nature of proceedings generally. 


(a) Conpuct or Hearne or INQurIry. 

(1) In making an investigation or inquiry or conducting a hearing, 
the Workers’ Compensation Commission shall not be bound by techni- 
cal or statutory rules of evidence or by technical or formal rules of 
procedure, except as provided by this chapter, but may make such 
investigation or inquiry, or conduct the hearing, in a manner as will 
best ascertain the rights of the parties. 

(2) Declarations of a deceased employee concerning the injury in 
respect of which the investigation or inquiry is being made, or the 
hearing conducted, may be received in evidence and may, if corrobo- 
rated by other evidence, be sufficient to establish the injury. 

(3) When deciding any issue, administrative law judges and the 
commission shall determine, on the basis of the record as a whole, 
whether the party having the burden of proof on the issue has 
established it by a preponderance of evidence. 

(b) Hearincs To BE PusLic — REcorps. 

(1)(A) Hearings before the commission shall be open to the public 

and shall be stenographically reported, and the commission is autho- 

rized to contract for the reporting of the hearings. 
(B) The commission shall by rule provide for the preparation of a 
record of all hearings and other proceedings before it. 

(2) However, the commission shall not be required to stenographi- 
cally report or prepare a record of joint petition hearings. Instead, the 
administrative law judge or legal advisor shall tape the hearing at no 
cost to the parties. 
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(c) INTRODUCTION OF EVIDENCE. 

(1)(A) All oral evidence or documentary evidence shall be presented 

to the designated representative of the commission at the initial 

hearing on a controverted claim, which evidence shall be steno- 
graphically reported. 

(B) Each party shall present all evidence at the initial hearing. 

(C)G) Further hearings for the purpose of introducing additional 
evidence will be granted only at the discretion of the hearing officer or 
commission. 

(ii) A request for a hearing for the introduction of additional 
evidence must show the substance of the evidence desired to be 
presented. 

(2)(A) Any party proposing to introduce medical reports or testimony 

of physicians at the hearing of a controverted claim shall, as a 

condition precedent to the right to do so, furnish to the opposing party 

and to the commission copies of the written reports of the physicians 
of their findings and opinions at least seven (7) days prior to the date 
of the hearing. However, if no written reports are available to a party, 
then the party shall, in lieu of furnishing the report, notify in writing 
the opposing party and the commission of the name and address of 

the physicians proposed to be used as witnesses at least seven (7) 

days prior to the hearing and the substance of their anticipated 

testimony. 

(B) If the opposing party desires to cross-examine the physician, 
he or she should notify the party who submits a medical report to him 
or her as soon as practicable, in order that he or she may make every 
effort to have the physician present for the hearing. 

(3) Aparty failing to observe the requirements of this subsection may 
not be allowed to introduce medical reports or testimony of physicians 
at a hearing, except in the discretion of the hearing officer or the 
commission. 

(4) The time periods may be waived by the consent of the parties. 

(d) Expert testimony shall not be allowed unless it satisfies the 
requirements of Federal Rule of Evidence 702 with annotations and 
amendments, that is, Daubert v. Merrell-Dow Pharmaceuticals, Inc., 
509 U.S. 579 (1993), and Kumho Tire Co. v. Carmichael, 526 U.S. 137 
(1999). 


. History. Init. Meas. 1948, No. 4, § 27, Amendments. The 2019 amendment 
Acts 1949, p. 1420; Acts 1981, No. 290, deleted “or regulation” following “rule” in 
§ 11; A.S.A. 1947, § 81-1327; Acts 1993, (b)(1)(B). 

No. 796, § 30; 2001, No. 1281, § 4; 2019, 

No. 315, § 797. 
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CASE NOTES 


ANALYSIS 


Evidence. 

—Additional Evidence. 
—Specific Cases. 
—Sufficiency. 


Evidence. 


—Additional Evidence. 

There was no statutory requirement 
that a benefits claimant request a hearing 
on the introduction of additional evidence 
or that the Workers’ Compensation Com- 
mission conduct a hearing before allowing 
such. Therefore, the Commission did not 
abuse its discretion in admitting newly 
generated medical records as additional 
evidence in this case; the records were not 
cumulative and they were relevant, par- 
ticularly with regards to an evaluation of 
the claimant’s left-knee pain and resul- 
tant surgery. Get Rid of It Ark. v. Graham, 
2016 Ark. App. 88 (2016). 


—Specific Cases. 

Workers’ Compensation Commission 
did not arbitrarily disregard the treating 
physician’s opinion, but rather, it was just 
not given as much weight as the opinion of 
the doctor who prepared the independent 
medical examination report; the Commis- 
sion’s reliance on the video surveillance of 
the employee carrying grocery sacks 
showed that the choice of the doctor’s 
opinion over that of the treating physician 
was based on the record as a whole and on 
a determination of the employee’s cred- 
ibility. Stoker v. Thomas Randal Fowler, 
Inc., 2017 Ark. App. 594, 533 S.W.3d 596 
(2017). 

Workers’ Compensation Commission 
properly denied an employee’s claim for 
additional medical testing and treatment 
because it did not abuse its discretion in 
admitting a doctor’s report of the indepen- 
dent medical examination he performed. 


The Commission was not bound by tech- 


nical or statutory rules of evidence or by 
technical or formal rules of procedure and 
was empowered to allow whatever evi- 
dence it saw fit into the record. Stoker v. 


Thomas Randal Fowler, ies 2017 Ark. 
App. 594, 533 S.W.3d 596 (2017). 


—Sufficiency. 

Workers’ Compensation Commission’s 
denial of the worker’s claim for permanent 
total disability for a back injury and the 
finding that he sustained only a 10 per- 
cent wage loss turned on the Commis- 
sion’s assessment of witness credibility 
and the weight of the evidence, and the 
denial had a substantial basis, but the 
wage-loss issue was remanded in light of 
the reversal of the impairment rating; the 
Commission did not find that the worker 
was motivated to return to the workforce, 
and the Commission considered his age, 
education, work experience, and the na- 
ture of the injury. Thompson v. Mt. Home 
Good Samaritan Vill., 2014 Ark. App. 493, 
442 S.W.3d 873 (2014). 

Appellants’ argument asked the court to 
find appellee’s testimony not credible and 
to believe certain medical reports over 
other medical evidence, but the Workers’ 
Compensation Commission found that the 
evidence corroborated one doctor’s opin- 
ion, and it was the Commission’s duty to 
make credibility determinations; the 
court was foreclosed from determining the 
credibility of the testimony on appeal, and 
accordingly, substantial evidence sup- 
ported the Commission’s decision. Waste 
Mgmt. v. Cook, 2015 Ark. App. 159 (2015). 

Workers’ Compensation Commission’s 
decision displayed a substantial basis for 
the denial of an employee’s claim that a 
cyst and tendinitis constituted a compen- 
sable injury because the Commission 
found that the employee’s job duties did 
not require her to engage in rapid repeti- 
tive motion; the employee’s arguments 
regarding the cause of her cyst and tendi- 
nitis simply went to the weight of the 
evidence, a matter that the Commission 
decided against her. Bennett v. Tyson 
Poultry, Inc., 2016 Ark. App. 479, 504 
S.W.3d 653 (2016). 

Cited: Watkins v. United States Truck- 
ing, Inc., 2013 Ark. App. 444, 429 S.W.3d 
308 (2013); Wilhelm v. Parsons, 2016 Ark. 
App. 56, 481 S.W.3d 767 (2016). 
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11-9-711. Finality of order or award — Review. 


CASE NOTES 


ANALYSIS 


Evidence. 
Judicial Review. 
—Scope. 
Jurisdiction. 


Evidence. 

Employer’s argument that the Workers’ 
Compensation Commission relied on out- 
side materials was rejected where the 
majority opinion affirmed and adopted the 
ALJ’s opinion, which made no reference to 
nor gave any consideration to online 
sources. Ark. Dep’t of Cmty. Corr. v. Bar- 
clay, 2017 Ark. App. 214, 518 S.W.3d 138 
(2017). 


Judicial Review. 


—Scope. 
Workers’ Compensation Commission 
exceeded its authority in concluding that 


a firefighter had not sustained a brain 
injury or dysphasia where only the degree 
of impairment, not the existence of an 
injury, was in dispute. Bowmaster v. City 
of Jacksonville, 2016 Ark. App. 572, 507 
S.W.3d 526 (2016). 


Jurisdiction. 

Arkansas Supreme Court denied the 
employer’s motion to dismiss an estate’s 
wrongful-death and survival action on the 
ground that the Supreme Court lacked 
jurisdiction because the estate did not 
appeal to the full commission the admin- 
istrative law judge’s jurisdictional state- 
ment, based on the parties’ stipulation, 
that the “Arkansas Workers’ Compensa- 
tion Commission has jurisdiction of this 
claim”; the administrative law judge’s de- 
cision became final under this section once 
it was not appealed. Hendrix v. Alcoa, Inc., 
2016 Ark. 453, 506 S.W.3d 230 (2016). 


11-9-713. Modification of awards. 


CASE NOTES 


ANALYSIS 


Grounds. 
Stipulations. 


Grounds. 

Although the claimant and the em- 
ployer stipulated to the compensation 
rates at the November 21, 2013, hearing, 
the Death and Permanent Total Disability 
Trust Fund was not yet joined as a party 
at that time, and therefore the Trust Fund 
was not bound by that stipulation. Thus, 
when the Trust Fund provided evidence to 
the Workers’ Compensation Commission 
that the November 2013 rates were not 
supported by the claimant’s wage records, 
it was not inappropriate for the Commis- 


sion to modify the claimant’s disability- 
wage rate in accordance with statutory 
authority. Ark. Dep’t of Human Servs. v. 
Shields, 2018 Ark. App. 247, 548 S.W.3d 
208 (2018). a 


Stipulations. 

Employer and insurer were properly 
denied an overpayment credit because, 
when stipulating to a compensation rate, 
the employer and insurer should have 
known a worker’s employment and wage 
history; thus, it was not an abuse of dis- 
cretion to deny the request of the em- 
ployer and insurer to withdraw the stipu- 
lation. Ark. Dep’t of Corr. v. Jackson, 2019 
Ark. App. 124, 571 S.W.3d 539 (2019). 


11-9-714 
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11-9-714. Costs in proceedings brought without reasonable 


grounds. 


CASE NOTES 


Costs Imposed. 

Workers’. Compensation Commission 
found that the claim was brought without 
reasonable grounds and was not well- 
grounded, and appellant did not argue 
why costs and fees were not to be imposed; 
furthermore, the finding that appellant 
violated this section and § 11-9-717 was 


supported. by substantial evidence, as ap- 
pellant was repeatedly advised to re- 
search his claim, and appellees said they 
would seek sanctions, but still appellant 
proceeded with a claim that lacked merit, 
and thus the court affirmed. Johnson v. 
United States Food Serv., 2013 Ark. App. 
86 (2013). 


11-9-715. Fees for legal services. 


CASE NOTES 


ANALYSIS 
Construction. 
Appeal. 
Authority to Award. 


Claims Not Controverted. 
Second Injury Fund. 


Construction. 

When the claimant did not receive any 
of the additional workers’ compensation 
benefits awarded because of the offset 
required by § 11-9-411 of his disability 
retirement compensation, this section re- 
quired the employer to pay the injured 
worker’s one-half portion of the attorney’s 
fees due from the workers’ compensation 
benefits awarded. Ark. Game & Fish 
Comm'n v. Gerard, 2018 Ark. 97, 541 
S.W.3d 422 (2018). 

The General Assembly intended the at- 
torney’s fees awarded under § 11-9-715 to 
have priority over the offset provided for 
in § 11-9-411. Ark. Game & Fish Comm’n 
v. Gerard, 2018 Ark. 97, 541 S.W.3d 422 
(2018). 

Plain. language of subdivision 
(a)(2)(B)(i) of this section provides that the 
attorney’s fees awarded will be paid one- 
half (2) by the employer or carrier in 
addition to compensation awarded; and 
one-half (#2) by the injured employee or 
dependents of a deceased employee out of 
compensation payable to them. The em- 
ployee’s half comes from the payable 
amount owed to the employee before any 
offset. Ark. Game & Fish Comm’n v. Ge- 
rard, 2018 Ark. 97, 541 S.W.3d 422 (2018). 


To apply the offset statute, § 11-9-411, 
over the attorney’s-fees statute, § 11-9- 
715, would defeat the purpose of the at- 
torney’s-fees statute and the worker’s 
compensation laws and would ignore the 
statutory language. Ark. Game & Fish 
Comm’n v. Gerard, 2018 Ark. 97, 541 
S.W.3d 422 (2018). 


Appeal. 

Because an apeileta court upheld the 
Workers’ Compensation Commission’s de- 
nial of additional medical benefits to an 
employee, it also upheld its denial of at- 
torney’s fees to the employee. Towler v.. 
Tyson Poultry, Inc., 2012 Ark. App. 546, 
423 S.W.3d 664 (2012). 

Administrative law judge awarded the 
employee the maximum attorney’s fee on 
the controverted indemnity benefits 
awarded; but as the Commission’s deci- 
sion did not mention the attorney’s fee 
award, this issue was remanded. Vann v. 
FedEx Freight, Inc., 2018 Ark. App. 358, 
551 S.W.3d 432 (2018). 


Authority to Award. 

In an. action for workers’ compensation | 
insurance benefits, the trial court had the 
authority to award attorney’s fees where 
the insurer refused to withdraw its lien 
after the settlement agreement had been 
finalized and -did not request a made- 
whole hearing until after the claimant’s 
attorney filed a motion to dismiss the 
insurer from the lawsuit, causing the 
claimant to incur legal expenses to pre- 
serve the benefits he had been awarded 


and force the insurer to release its lien. 
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Liberty Mut. Ins. Co. v. Youngblood, 2020 
Ark. App. 398, 609 S.W.3d 468 (2020). 


Claims Not Controverted. 

Workers’ Compensation Commission 
properly found that the claimant failed to 
prove by a preponderance of the evidence 
that his attorney was entitled to an attor- 
ney’s fee as part of the action before it 
because the attorney did not prove the 
claimant’s entitlement to benefits upon 
which a fee would be due in the workers’ 
compensation forum, and the claimant 
had not proved controversion. Burton v. 
Chartis Claims, Inc., 2014 Ark. App. 47 
(2014). 
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Second Injury Fund. 

Strictly construing this section and 
§ 11-9-716, it is clear that an award of 
lump-sum attorney’s fees is not limited to 
employers. Therefore, the Arkansas Work- 
ers’ Compensation Commission had the 
authority to award a lump-sum attorney’s 
fee payable by a second injury fund. under 
§ 11-9-716, and an appellate court de- 
clined to overrule the decision in Lewis v. 
Auto Parts & Tire Co., Inc., 104 Ark. App. 
230, 290 S.W.3d 37 (2008); moreover; fur- 
ther findings of fact were not necessary. 
Davis v. Action Mech., 2012 Ark: App. 515 
(2012). 


11-9-716. Lump-sum attorney’s fees. 


CASE NOTES 


ANALYSIS 


Construction. 
Second Injury Fund. 


Construction. 

Plain language of this section autho- 
rizes the Workers’ Compensation Com- 
mission to award lump sum attorneys’ 
fees. No limitations are set forth because 
none were apparently intended. Davis v. 
Action Mech., 2012 Ark. App. 515 (2012). 


Second Injury Fund. 
Strictly construing § 11-9-715 and this 
section, it is clear that an award of lump- 


11-9-717. Attorney’s signature. 


sum attorney’s fees is not limited to em- 
ployers. Therefore, the Workers’ Compen- 
sation Commission had the authority to 
award a lump-sum attorney’s fee payable 
by a second injury fund under this section, 
and an appellate court declined to over- 
rule the decision in Lewis v. Auto Parts & 
Tire Co., Inc., 104 Ark. App. 230, 290 
S.W.3d 37 (2008); moreover, further find- 
ings of fact were not necessary. Davis v. 
Action Mech., 2012 Ark. App. 515 (2012). 


CASE NOTES 


Costs Imposed. 

Workers’ Compensation Commission 
found that the claim was brought without 
reasonable grounds and was not well- 
grounded, and appellant did not argue 
why costs and fees were not to be imposed; 
furthermore, the finding that appellant 
violated § 11-9-714 and this section was 


supported by substantial evidence, as ap- 
pellant was repeatedly advised to re- 
search his claim, and appellees said they 
would seek sanctions, but still appellant 
proceeded with a claim that lacked merit, 
and thus the court affirmed. Johnson v. 
United States Food Serv., 2013 Ark. App. 
86 (2013). 


SUBCHAPTER 8 — PAYMENT 


SECTION. 
11-9-805. Joint petition for final settle- 
ment. 


SECTION. 
11-9-812. Incarceration of injured em- 
ployee. , 


11-9-804 


SECTION. 
11-9-813. Deductibles. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 
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classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019.” io 


11-9-804. Lump-sum settlement. 
CASE NOTES 


Cited: Davis v. Action Mech., 2012 Ark. 
App. 515 (2012). 


11-9-805. Joint petition for final settlement. 


(a)(1) Except as provided in subdivision (a)(2) of this section, upon 
petition filed by the employer or carrier and the injured employee 
requesting that a final settlement be had between the parties, the 
Workers’ Compensation Commission shall hear the petition and take 
testimony and make investigations as may be necessary to determine 
whether a final settlement should be had. 

(2)(A) If a claimant has been determined to be eligible for Medicare, 

the parties may petition the commission for a partial settlement of all 

issues other than future medical treatment. 

(B) A partial settlement under subdivision (a)(2)(A) of this section 
is final concerning all issues except future medical treatment. 
(b)(1)(A) Ifthe commission decides that a final settlement award is in 
the best interests of the parties, the commission may order an award 
that is final concerning the rights of all the parties to the joint 
petition. 

(B) After the commission enters an order with regard to any full 
settlement, the commission does not have jurisdiction over any claim 
for the same injury or any results arising from it. 

(2)(A) Ifthe commission decides that a partial settlement award is in 

the best interests of the parties, the commission may order an award 

that is final concerning the partial So of the rights of all the 
parties to the joint petition. 

(B) After the commission enters an order with regard to any 
partial settlement, the commission does not have jurisdiction over 
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any claim for the same injury or any results arising from it other than 
claims for future medical expenses. 

(c) If an employee has returned to work or agreed to return to work, 
the commission shall not approve a joint petition which has allotted 
moneys for vocational rehabilitation or any indemnity benefits in excess 
of that payable as an anatomical impairment as established by objec- 
tive and measurable findings. 

(d) If the commission denies the petition, the denial shall be without 
prejudice to either party. 

(e) An appeal shall not he from an order or award denying or 


approving a joint petition. 


History. Init. Meas. 1948, No. 4, § 19, 
Acts 1949, p. 1420; Acts 1959, No. 167, 
§ 1; A.S.A. 1947, § 81-1319; Acts 1993, 
No. 796, § 33; 2017, No. 1058, § 1. 

Amendments. The 2017 amendment 
redesignated former (a) as (a)(1); added 
“Except as provided in subdivision (a)(2) 


of this section” in (a)(1); added (a)(2); 
redesignated former (b)(1) as (b)(1)(A); re- 
wrote (b)(1)(A); added (b)(1)(B); rewrote 
(b)(2); and, in (e), substituted “An appeal 
shall not” for “No appeal shall” and in- 
serted “or approving”. 


CASE NOTES 


Dual Employment. 

This section was inapplicable because 
the company was not seeking a hearing on 
the merits of an employee’s claim or a 

determination on any of the results of his 
claimed injuries; the only issue before the 
Workers’ Compensation Commission was 
whether the company was the employee’s 
special employer at the time of his injury 
and, therefore, immune from suit. Pineda 
v. Manpower Int'l, Inc., 2017 Ark. App. 
350, 523 S.W.3d 384 (2017). 
Workers’ Compensation Commission 


correctly concluded that a joint-petition 
settlement between an employee and a 
temporary-employment agency did not de- 
prive it of its jurisdiction to determine 
whether an employee-employer relation- 
ship existed between the employee and a 
company under the dual-employment doc- 
trine; the company was not a party to the 
settlement, and the Commission had ex- 
clusive, original jurisdiction to determine 
the employee-employer _ relationship. 
Pineda v. Manpower Int’, Inc., 2017 Ark. 
App. 350, 523 S.W.3d 384 (2017). 


11-9-807. Credit for compensation or wages paid. 


CASE NOTES 


ANALYSIS 


Credits. 
Evidence. 
Vacation. 


Credits. 

One statute only provides the maxi- 
mum amount of money an employer must 
pay as compensation for an employee’s 
work-related death, but the statute is si- 
lent on whether a credit for good-faith, but 
ultimately mistaken, payments may be 
given; because the widow was not her 
husband’s dependent, the money the em- 


ployer paid her could not be counted as 
weekly benefits or compensation, and the 
payments did not accrue as a credit 
against the employer’s responsibility to 
the Fund. Royal v. Bypass Diesel & 
Wrecker, Inc., 2014 Ark. App. 90, 4382 
S.W.3d 139 (2014). 

Workers’ Compensation Commission 
clearly erred in denying an employer a 
credit for wages paid an employee during 
a period of disability because (1) the Com- 
mission found “lost wages” paid in a 
settlement were “full wages,” (2) the par- 
ties stipulated to the employee’s maxi- 
mum weekly rate, and (3) an administra- 


11-9-812 


tive law judge’s finding of the employee’s 
average weekly wage, exceeding that 
maximum weekly rate, was not contested, 
so the employee was disqualified from 
benefits during the period the employee 
received “full wages.” Advanced Portable 
X-Ray, LLC v. Parker, 2014 Ark. App. 548, 
444 §.W.3d 398 (2014). 


Evidence. 

Workers’ Compensation Commission 
erred by awarding the employer a credit 
for money it paid the employee in an 
EEOC mediation settlement because the 
Commission provided no explanation of 
how the settlement proceeds described 
therein as lost wages equated to full 
wages. Parker v. Advanced Portable X- 
Ray, LLC, 2014 Ark. App. 11, 481 S.W.3d 
374 (2014). 
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Vacation. 

“Full wages” under subsection (b) of this 
section refers to the money rate paid to 
recompense services rendered, and vaca- 
tion pay is that sum received as an em- 
ployee benefit when no services are ren- 
dered. Therefore, in a workers’ 
compensation case, a benefits claimant 
was entitled to receive: temporary-total 
disability benefits because he did not re- 
ceive his full wages during his period of 
disability where he received vacation pay; 
vacation pay was the sum received as an 
employee benefit when no services were 
rendered. St. Edward Mercy Med. Ctr. v. 
Howard, 2012 Ark. App. 673, 424 S.W.3d 
881 (2012). 


11-9-812. Incarceration of injured employee. 


(a)(1) When any person who receives workers’ compensation benefits 


is incarcerated in an institution under the control of the Division of 
Correction, the inmate’s spouse or, if no spouse, the inmate’s minor 
dependent children, may petition the Workers’ Compensation Commis- 
sion to award to the spouse or minor dependent children the inmate’s 
workers’ compensation weekly disability benefits for the period of the 
claimant’s incarceration. 

(2) If the inmate has no surviving spouse or surviving minor depen- 
dent children, the division may petition the commission to award to the 
division the amount of the workers’ compensation weekly disability 
benefits for the period of the claimant’s incarceration necessary to 
reimburse the division for the cost of incarcerating the inmate. 

(b) The commission shall promulgate rules necessary for the imple- 
mentation of this section. 


History. Acts 1993, No. 372, §§ 1, 2; 
2019, No. 315, § 798; 2019, No. 910, 
§ 697. 

Amendments. The 2019 amendment 
by No. 315 substituted “rules” for “regula- 
tions” in (b). 


The 2019 amendment by No. 910 sub- 
stituted “Division of Correction” for “De- 
partment of Correction” in (a)(1). 


11-9-813. Deductibles. 


(a)(1) Upon approval by the Insurance Commissioner, and following 
the adoption of such rules as the Insurance Commissioner deems 
necessary and advisable, each insurer issuing a policy under this 
chapter shall offer, as a part of the policy or as an optional endorsement 
to the policy, deductibles optional to the policyholder for benefits 
payable under this chapter. 
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(2) Deductible amounts offered shall be fully disclosed to the pro- 
spective policyholder in writing in the amount of one hundred dollars 
($100), two hundred dollars ($200), three hundred dollars ($300), four 
hundred dollars ($400), and five hundred dollars ($500), or increments 
of five hundred dollars ($500), up to a maximum of two thousand five 
hundred dollars ($2,500) per compensable claim, or in such other 
amounts as may be set by the Insurance Commissioner. 

(3) The policyholder exercising the deductible option shall choose 
only one (1) deductible amount. 

(b) Optional deductibles shall be offered in each policy insuring 
liability for workers’ compensation that is issued, delivered, issued for 
delivery, or renewed under this chapter on or after approval by the 
Insurance Commissioner, unless an insured employer and insurer 
agree to renegotiate a workers’ compensation policy in effect on that 
date so as to include a provision allowing for a deductible. 

(c)(1) If the policyholder exercises the option and chooses a deduct- 
ible, the insured employer shall be liable for the amount of the 
deductible for benefits paid for each compensable claim of work injury 
suffered by an employee. | 

(2) The insurer shall pay all or part of the deductible amount, 
whichever is applicable to a compensable claim, to the person or 
medical provider entitled to the benefits conferred by this chapter and 
then seek reimbursement from the insured employer for the applicable 
deductible amount. 

(3) The payment or nonpayment of deductible amounts by the 
insured employer to the insurer shall be treated under the policy 
insuring the liability for workers’ compensation in the same manner as 
payment or nonpayment of premiums. 

(d) If the Insurance Commissioner determines it to be feasible, and 
under such rules as he or she may adopt, premium reduction for 
deductibles may be determined before the application of any experience 
modification, premium surcharge, or premium discounts, and, to the 
extent that an employer’s experience rating or safety record is based on 
benefits paid, money paid by the insured employer under a deductible 
as provided in this section may not be included as benefits paid so as to 
harm the experience rating of the employer. 

(e) This section shall not apply to employers who are approved to 
self-insure against liability for workers’ compensation or group self- 
insurance funds for workers’ compensation. 


History. Acts 1993, No. 796, § 34; deleted “and regulations” following “rules” 
2019, No. 315, §§ 799, 800. in (a)(1) and (d). 
Amendments. The 2019 amendment 


SUBCHAPTER 9 — WorKERS’ COMPENSATION PRIVATE SECTOR SELF-INSURER 
GUARANTY F'unpDs 


SECTION. 
11-9-902. Rules. 


11-9-902 


11-9-902. Rules. 
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The Workers’ Compensation Commission shall promulgate rules to 


implement this subchapter. 


History. Acts 1991, No. 756, § 9; 2019, 
No. 315, § 801. 
Amendments. The 2019 amendment 


substituted “Rules” for “Regulations” in 
the section heading and in the text. 


SuBCHAPTER 10 — REVISION oF WorKERS’ COMPENSATION Laws 


11-9-1001. Legislative declaration. 


CASE NOTES 


Common-law Remedies for Retalia- 
tion. 

By enacting § 16-118-107, the General 
Assembly did not intend to revive the 
individual cause of action for common-law 
remedies for retaliation under Arkansas 
workers’ compensation law which it ex- 
pressly annulled at § 11-9-107. Lambert 


v. LQ Mgmt., L.L.C., 2013 Ark. 114, 426 
S.W.3d 437 (2013). 

Cited: J.M.E. v. Valley View Agri Sys., 
2016 Ark. App. 531, 505 S.W.3d 211 
(2016); Birtcher v. Mena Water Utils., 
2017 Ark. App. 210, 518 S.W.3d 707 
(2017). 
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SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 

11-10-101. Title. 

11-10-106. Penalties. 

11-10-108. Protection of rights and ben- 
efits — Limitation of fees. 

11-10-109. Protection of rights and ben- 
efits  — Assignment, 
pledge, or encumbrance of 
benefits prohibited. 


SECTION. 

11-10-110. Protection of rights and ben- 
efits — Exception for with- 
holding child support — 
Definitions. 

11-10-111. Protection of rights and ben- 
efits — Exception for with- 
holding food stamp over- 
ages — Definition. 
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Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 
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11-10-106 


classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019.” 


11-10-101. Title. 


This chapter shall be known and may be cited as the “Division of 
Workforce Services Law”. 


Amendments. The 2019 amendment 
substituted “‘Division of Workforce Ser- 
vices Law’” for “‘Department of Workforce 
Services Law’”. 


History. Acts 1941, No. 391, § 1; 1949, 
No. 155, § 1; 1977, No. 366, § 1; A.S.A. 
1947, § 81-1102; Acts 2007, No. 490, § 1; 
2019, No. 910, § 172. 


11-10-106. Penalties. 


(a) Fatse STATEMENT OR REPRESENTATION. 

(1) Whoever makes a false statement or representation knowing it to 
be false or knowingly fails to disclose a material fact to obtain or 
increase any benefit or other payment under this chapter or under the 
unemployment compensation law of any state or of the United States 
Government, either for himself or herself or for any other person, shall 
be punished by a fine of not less than twenty dollars ($20.00) nor more 
than fifty dollars ($50.00) or by imprisonment for not longer than thirty 
(30) days, or by both fine and imprisonment. 

(2) Each false statement or representation or failure to disclose a 
material fact shall constitute a separate offense. 

(b) EmpLoyer’s Fast STATEMENT OR REPRESENTATION. 

(1) Any employing unit or any officer or agent of any employing unit 
or any other person who makes a false statement or representation 
knowing it to be false, who knowingly fails to disclose a material fact to 
prevent or reduce the payment of benefits to any individual entitled 
thereto or to avoid becoming or remaining subject hereto or to avoid or 
reduce any contribution or other payment required from an employing 
unit under this chapter, or who willfully fails or refuses to make any 
contributions or other payment or to furnish any report required 
hereunder or to produce or permit the inspection or copying of records 
as required hereunder shall be punished by a fine of not less than 
twenty dollars ($20.00) nor more than two hundred dollars ($200) or by 
imprisonment for not longer than sixty (60) days, or by both fine and 
imprisonment. 


11-10-106 LABOR AND INDUSTRIAL RELATIONS 110 


(2) Each false statement or representation or failure to disclose a - 
material fact and each day of the failure or refusal shall constitute a 
separate offense. 

(c) WILLFUL VIOLATION. 

(1) Any person who shall willfully violate any provision of this 
chapter or any order or rule thereunder, the violation of which is made 
unlawful or the observance of which is required under the terms of this 
chapter, and for which a penalty is neither prescribed herein nor 
provided by any other applicable statute, shall be punished by a fine of 
not less than twenty dollars ($20.00) nor more than two hundred dollars 
($200) or by imprisonment for not longer than sixty (60) days, or by both 
fine and imprisonment. 

(2) Each day the violation continues shall be deemed to be a separate 
offense. 

(d) DisctosurE oF Inrormation. If any employee or member of the 
Board of Review, the Director of the Division of Workforce Services, or 
any employee of the director, in violation of the provisions of § 11-10- 
314, makes any disclosure of information obtained from any employing 
unit or individual in the administration of this chapter; if any person 
who has obtained any list of applicants for work, or of claimants or 
recipients of benefits, under this chapter shall use or permit the use of 
the list for any political purpose; or if any person who has lawfully 
obtained information from the Division of Workforce Services which 
was obtained from any employing unit or individual pursuant to the 
administration of this chapter makes an unlawful use or disclosure of 
the information or uses or discloses the information in a manner 
inconsistent with the purposes for which it was lawfully obtained, then 
that person shall be fined not less than twenty dollars ($20.00) nor more 
than two hundred dollars ($200) or imprisoned for not longer than 
ninety (90) days, or both. — 

(e) PROSECUTION AND APPEAL. 

(1) Prosecutions for the violation of any of the provisions of this 
chapter may be begun by the filing of information in any court having 
jurisdiction, without bond for costs, by the director, any field auditor, or 
other duly authorized agent of the director. 

(2) Appeals may be prosecuted from any verdicts or rulings contrary 
to the state, without appeal bonds, by the filing of a petition for appeal 
by any director, auditor, or agent. 

(f) RetaLiATion By EMPLOYER OR AGENT OF EMPLOYER. 

(1) Any employing unit or any officer or agent of any employing unit 
or any other person who retaliates in regard to the hiring or tenure of 
work or any term or condition of work of any individual on account of 
his or her participating in the preparation for or testifying in a 
proceeding under this chapter shall be punished by a fine of not less 
than twenty dollars ($20.00) nor more than two hundred dollars ($200) 
or by imprisonment for not longer than sixty (60) days, or both fine and 
imprisonment. 

(2) Each act of retaliation shall constitute a separate offense. 
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(g) Prnauty Imposep sy Director. 

(1) The director is authorized and empowered to impose a spires of 
ten percent (10%) of the face amount of the check, draft, or order, or ten 
dollars ($10.00), whichever is greater, against any employer or indi- 
vidual that or who as maker, drawer, or endorser makes payment of any 
contributions, or benefit overpayments, which are due under this 
chapter by means of a check, draft, or order drawn on any bank, person, 
firm, or corporation if the check, draft, or order is returned by the bank, 
person, firm, or corporation without having been paid in full. 

(2) This penalty is cumulative to any other penalties provided by law. 


History. Acts 1941, No. 391, § 16; The 2019 amendment by No. 910, in (d), 


1943, No. 138, § 21; 1947, No. 398, § 13; 
1983, No. 482, § 34; 1985, No. 8, § 29; 
1985, No. 9, § 29; A.S.A. 1947, § 81-1119; 
Acts 1987, No. 753, §§ 23, 24; 1991, No. 
100, § 1; 1993, No. 6, § 1; 2019, No. 315, 


substituted “Director of the Division of 
Workforce Services” for “Director of the 
Department of Workforce Services” and 
substituted “Division of Workforce Ser- 
vices” for “Department of Workforce Ser- 


§ 802; 2019, No. 910, § 173. 
Amendments. The 2019 amendment 

by No. 315 substituted “order or rule” for 

“order, rule, or regulation” in (c)(1). 


vices”. 


11-10-108. Protection of rights and benefits — Limitation of 
fees. 


(a) No individual claiming benefits shall be charged fees or costs of 
any kind in any proceeding under this chapter by the Board of Review, 
the Director of the Division of Workforce Services, or his or her or its 
representatives, or by any court or any officer thereof, except that, if the 
court determines that the proceedings for judicial review have been 
instituted or continued without reasonable grounds, it may assess costs 
against the claimant or employer instituting or continuing the proceed- 
ings. 

(b)(1) Any individual claiming benefits in any proceeding before the 
director or the board or his or her or its representatives or a court may 
be represented by counsel or other duly authorized agent. 

(2) No counsel or agents shall either charge or receive an aggregate 
amount of more than five hundred dollars ($500) for services rendered 
at the administrative appeal levels before the appeal tribunal or the 
board. 

(c) Any person who violates any provision of this section shall, for 
each offense, be fined not less than fifty dollars ($50.00) nor more fan, 
five hundred dollars ($500) or imprisoned for not more than six (6) 
months, or both. 


Amendments. The 2019 amendment 
substituted “Director of the Division of 
Workforce Services” for “Director of the 
Department of Workforce Services” in (a). 


History. Acts 1941, No. 391, § 15; 
1943, No. 138, § 20; 1983, No. 482, § 33; 
A.S.A. 1947, § 81-1118; Acts 1999, No. 
1116, § 1; 2019, No. 910, § 174. 
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11-10-109. Protection of rights and benefits — Assignment, - 
pledge, or encumbrance of benefits prohibited. 


(a) Except as elsewhere provided in this section and § 11-10-110, any 
assignment, pledge, or encumbrance of any right to benefits which are 
or may become due or payable under this chapter shall be void. 

(b) Such rights to benefits shall be exempt from levy, execution, 
attachment, or any other remedy whatsoever provided for the collection 
of debt. 

(c) Benefits received by any individual, so long as they are not 
mingled with other funds of the recipient, shall be exempt from any 
remedy whatsoever for the collection of all debts except debts incurred 
for necessities furnished to such individual or his or her spouse or 
dependents during the time when that individual was unemployed. 

(d) Any waiver of any exemption peogcd for in this section and 
§ 11-10-110 shall be void. 

(e) Benefits shall be subject to tax ees issued by the Internal 
Revenue Service in accordance with 26 U.S.C. § 6331(h) provided that 
an agreement is entered into between the Internal Revenue Service and 
the Division of Workforce Services and approved by the United States 
Department of Labor that provides for the payment of all administra- 
tive costs associated with processing the tax levies. 


History. Acts 1941, No. 391, § 15; 1981 Amendments. The 2019 amendment 
(Ex. Sess.), No. 37, § 2;A.S.A. 1947, § 81- substituted “Division of Workforce Ser- 
1118; Acts 1999, No. 1116, § 2; 2019, No. vices” for “Department of Workforce Ser- 
910, § 175. vices” in (e). 


11-10-110. Protection of rights and benefits — Exception for 
withholding child support — Definitions. 


(a) At the time of filing the claim, an individual filing a new claim for 
unemployment compensation shall disclose whether or not the indi- 
vidual owes child support obligations as defined under subdivision 
(g)(1) of this section. If any individual discloses that he or she owes child 
support obligations and is determined to be eligible for unemployment 
compensation, the Director of the Division of Workforce Services shall 
notify the state or local child support enforcement agency enforcing the 
obligation that the individual has been determined to be eligible for 
unemployment compensation. 

(b) The director shall deduct and withhold from any unemployment 
compensation payable to an individual who owes child support obliga- 
tions as defined under subdivision (g)(1) of this section: 

(1) The amount specified by the individual to the director to be 
deducted and withheld under this section if neither subdivision (b)(2) 
nor subdivision (b)(3) of this section is applicable; 

(2) The amount, if any, determined pursuant to an agreement 
submitted to the director under section 454(19)(B)(i) of the Social 
Security Act by the state or local child support enforcement agency, 
unless subdivision (b)(3) of this section is applicable; or 
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(3) Any amount otherwise required to be so deducted and withheld 
from his or her unemployment compensation pursuant to legal process, 
as that term is defined in section 462(e) of the Social Security Act, 
properly served upon the director. 

(c) Any amount deducted and withheld under subsection (b) of this 
section shall be paid by the director to the appropriate state or local 
child support enforcement agency. 

(d) Any amount deducted and withheld under subsection (b) of this 
section shall for all purposes be treated as if it were paid to the 
individual as unemployment compensation and paid by the individual 
to the state or local child support enforcement agency in satisfaction of 
the individual’s child support obligations. 

(e) For purposes of subsections (a)-(d) of this section, the term 
“unemployment compensation” means any compensation payable un- 
der this chapter, including amounts payable by the director pursuant to 
an agreement under any federal law providing for compensation, 
assistance, or allowances with respect to unemployment. 

(f) This section applies only if appropriate arrangements have been 
made for reimbursement by the state or local child support enforcement 
agency for the administrative costs incurred by the director under this 
section which are attributable to child support obligations being en- 
forced by the state or local child support enforcement agency. 

(g)(1) The term “child support obligations” is defined for purposes of 
these provisions as including only obligations which are being enforced 
pursuant to a plan described in section 454 of the Social Security Act 
which has been approved by the United States Secretary of Health and 
Human Services under Part D of Title IV of the Social Security Act. 

(2) The term “state or local child support enforcement agency” as 
used in this chapter means any agency of this state or a political 
subdivision thereof operating pursuant to a plan described in subdivi- 
sion (g)(1) of this section. 


History. Acts 1941, No. 391, § 15;1981 substituted “Director of the Division of 
(Ex. Sess.), No. 37, § 2;A.S.A. 1947, § 81- Workforce Services” for “Director of the 
1118; Acts 2019, No. 910, § 176. Department of Workforce Services” in (a). 

Amendments. The 2019 amendment 


11-10-111. Protection of rights and benefits — Exception for 
withholding food stamp overages — Definition. 


(a)(1) An individual filing a new claim for unemployment compensa- 
tion shall at the time of filing the claim disclose whether or not he or she 
owes an uncollected overissuance, as defined in section 13(c)(1) of the 
Food Stamp Act of 1977, of food stamp coupons. 

(2) The Director of the Division of Workforce Services shall notify the 
state food stamp agency enforcing the obligation of any individual who 
discloses that he or she owes a food stamp overage obligation and who 
is determined to be eligible for unemployment compensation. 
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(b) The director shall deduct and withhold from any unemployment 
compensation payable to an individual who owes an uncollected over- 
issuance: 

(1) The amount specified by the individual to the CAREC to be 
deducted and withheld under this section; 

(2) The amount, if any, determined pursuant to an agreement 
submitted to the state food stamp agency under section 13(c)(3)(A) of 
the Food Stamp Act of 1977; or 

(3) Any amount otherwise required to be deducted and withheld 
from unemployment compensation pursuant to section 13(c)(3)(B) of 
the Food Stamp Act of 1997. 

(c) Any amount deducted and withheld under this section shall be 
paid by the director to the food stamp program administered by the 
Division of County Operations. 

(d) Any amount deducted and withheld under subsection (b) of this 
section shall for all purposes be treated as if it were paid to the 
individual as unemployment compensation and paid by the individual 
to the Department of Human Services as repayment of the individual’s 
uncollected food stamp overissuance. 

(e) For purposes of this section, the term “unemployment compensa- 
tion” means any compensation payable under this act, including 
amounts payable by the director pursuant to an agreement under any 
federal law providing for compensation, assistance, or allowances with 
respect to unemployment. 

(f) This section applies only after an agreement has been made for 
reimbursement by the department for the administrative costs incurred 
by the director under this section which are attributable to the 
repayment of uncollected food stamp overissuances. 


History. Acts 1997, No. 234, § 1; 2019, 
No..910, § 177. 

Amendments. The 2019 amendment 
substituted “Director of the Division of 


Workforce Services” for “Director of the 
Department of Workforce Services” in 


(a)(2). 


SUBCHAPTER 2 — DEFINITIONS 


SECTION. SECTION. 


11-10-201. Base period. 11-10-210. Employment. 

11-10-206. Director. 11-10-214. Unemployment. 

11-10-207. Rules. 11-10-215. Wages. 

11-10-208. Employing unit. 11-10-220. Educational institutions. 
11-10-209. Employer. 11-10-227. Treatment of Indian tribes. 


Effective Dates. Acts 2013, No. 1180, 
§ 2: Apr. 12, 2013. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that ElderChoices clients are among 
the state’s most vulnerable citizens; that 


ElderChoices personal services caregivers 
provide essential assistance to Elder- 
Choices clients to help them remain 
healthy and to keep them in their homes 
and out of institutions; that personal care 
services caregivers for ElderChoices cli- 


115 


ents are jeopardized by recent decisions 
by the Department of Workforce Services 
regarding the employment status of per- 
sonal care services caregivers. Therefore, 
an emergency is declared to exist, and this 
act being immediately necessary for the 
preservation of the public peace, health, 
and safety shall become effective on: (1) 
The date of its approval by the Governor; 
(2) If the bill is neither approved nor 
vetoed by the Governor, the expiration of 
the period of time during which the Gov- 
ernor may veto the bill; or (3) If the bill is 
vetoed by the Governor and the veto is 
overridden, the date the last house over- 
rides the veto.” 

Acts 2015, No. 945, § 2: Apr. 2, 2015. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that employers 
struggle to create and expand businesses 
in our sluggish economy; that developing 
the state’s workforce is the most effective 
route to economic growth; and that this 
act is immediately necessary because lost 
time in meeting the business crisis may 
set Arkansas at a disadvantage in the 
regional economy. Therefore, an emer- 
gency is declared to exist, and this act 
being immediately necessary for the pres- 
ervation of the public peace, health, and 
safety shall become effective on: (1) The 
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date of its approval by the Governor; (2) If 
the bill is neither approved nor vetoed by 
the Governor, the expiration of the period 
of time during which the Governor may 
veto the bill; or (3) If the bill is vetoed by 
the Governor and the veto is overridden, 
the date the last house overrides the veto.” 

Acts 2017, No. 1115, § 2: Jan. 1, 2018. 

Acts 2019, No. 910, § 6346(b): July 1, 
2019. Emergency clause provided: “It is 
found and determined by the General As- 
sembly of the State of Arkansas that this 
act revises the duties of certain state 
entities; that this act establishes new de- 
partments of the state; that these revi- 
sions impact the expenses and operations 
of state government; and that the sections 
of this act other than the two uncodified 
sections of this act preceding the emer- 
gency clause titled ‘Funding and classifi- 
cation of cabinet-level department secre- 
taries and ‘Transformation and 
Efficiencies Act transition team’ should 
become effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019.” 


(a)(1) As used in this chapter, unless the context clearly requires 
otherwise, “base period” means the first four (4) of the last five (5) 
completed calendar quarters immediately preceding the first day of the 
benefit year. 

(2) For claims involving wages of several states, the base period shall 
be that which is applicable under the unemployment insurance laws of 
the paying state. 

(b)(1) If an individual lacks sufficient base-period wages because of a 
job-related injury for which he or she received workers’ compensation, 
an extended base period will be substituted for the current base period 
on a quarter-by-quarter basis as needed to establish a valid claim upon 
written application by the claimant. 

(2) “Extended base period” means the four (4) quarters prior to the 
claimant’s base period. These four (4) quarters may be substituted for 
base period quarters on a quarter-by-quarter basis to establish a valid 
claim-regardless of whether the wages have been used to establish a 
prior claim, except that any wages earned that would render the 
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Division of Workforce Services out of compliance with gisldecleae federal 
law will be excluded if used in a prior claim. 

(3) Benefits paid on the basis of an extended base aut oft which 
would not otherwise be payable, shall be noncharged. 

(c)(1) Beginning with initial claims filed on July 1, 2009, and 
thereafter, if an individual lacks sufficient base-period wages, an 
alternate base period shall be substituted for the current base period. 

(2) “Alternate base period” means the four (4) completed calendar 
quarters immediately preceding the first day of that benefit year. 


History. Acts 1941, No. 391, § 2; 1947, 
No. 398, § 1; 1973, No. 350, § 1; A.S.A. 
1947, § 81-1103; Acts 1997, No. 234, § 2; 
2009, No. 802, § 1; 2019, No. 910, § 178. 


11-10-206. Director. 


Amendments. The 2019 amendment 
substituted “Division of Workforce Ser- 
vices” for “Department of Workforce Ser- 
vices” in (b)(2). 


As used in this chapter, unless the context clearly requires otherwise, 
“director” means the Director of the Division of Workforce Services. 


History. Acts 1941, No. 391, § 2; 1955, 
No. 395, § 1; 1977, No. 366, § 2; A.S.A. 
1947, § 81-1103; Acts 1991, No. 100, § 2; 
2019, No. 910, § 179. 


11-10-207. Rules. 


Amendments. The 2019 amendment 
substituted “Director of the Division of 
Workforce Services” for “Director of the 
Department of Workforce Services”. 


All rules previously promulgated under this chapter shall be enforce- 
able by the Director of the Division of Workforce Services and shall 
remain in full force and effect unless or until such time as amended by 


the director. 


History. Acts 1941, No. 391, § 2; 1955, 
No. 395, § 1; 1977, No. 366, § 2; A.S.A. 
1947, § 81-1103; Acts 1991, No. 100, § 3; 
2019, No. 315, § 803; 2019, No. 910, 
§ 180. 

Amendments. The 2019 amendment 
by No. 315 substituted “Rules” for “Regu- 


11-10-208. Employing unit. 


lations” in the section heading and in the 
text. 

The 2019 amendment by No. 910 sub- 
stituted “Director of the Division of Work- 
force Services” for “Director of the Depart- 
ment of Workforce Services”. 


(a)(1) As used in this chapter, unless the context clearly requires 


otherwise, 


“employing unit” means any individual, organization, or 


legal representative of a deceased person. 


(2) This term includes but is not limited to any partnership, associa- 
tion, trust, estate, joint-stock company, insurance company, or corpora- 
tion, whether domestic or foreign, and the receiver, trustee in bank- 
ruptcy, trustee, or successor of any of the foregoing which has had one 
(1) or more individuals performing services for it within this state. 

(3) “Employing unit” shall also mean the state or any agency, board, 
commission, department, institution, or instrumentality of the state 
and any political subdivision of the state and any instrumentality of 


117 WORKFORCE SERVICES LAW 11-10-208 


any political subdivision of the state, any instrumentality of more than 
one (1) of the foregoing, any instrumentality of the foregoing and one (1) 
or more other states or political subdivisions, which has had one (1) or 
more individuals performing services for it. 

(b)(1) All individuals performing services within this state for any 
employing unit which maintains two (2) or more separate establish- 
ments within this state shall be deemed to be performing services for a 
single employing unit for all the purposes of this chapter. 

(2) Each individual employed to perform or to assist in performing 
the work of any person in the service of an employing unit shall be 
deemed to be engaged by the employing unit for all the purposes of this 
chapter, whether the individual was hired or paid directly by the 
employing unit or the person, provided that the employing unit had 
actual or constructive knowledge of the work. 

(c)(1) Any employer may on or before December 1 prior to the year 
the application is to become effective make application in writing to the 
Division of Workforce Services to participate in a joint account with one 
(1) or more other employers. 

(2) The division shall approve those applications that meet the 
requirements of this section. | 

(3) Any application to participate in a joint account may be filed on or 
before December 1 prior to the year the membership is to become 
effective, provided, however, all contributions, interest, and penalties 
due from the applicant-employer must be paid prior to the effective date 
of the employer’s membership in the joint account. 

(4) All such applications shall be accepted only on the condition that 
the applicant waive all rights he or she has in his or her individual 
employer account under the law when the division approves his or her 
application and merges his or her individual account into a joint 
account for experience-rating purposes. 

(5) Each applicant-employer shall agree to assume joint and several 
liability for any contributions, interest, and penalties accruing on the 
part of any one (1) of the employers participating in the joint account 
during the duration of the account in consideration for the division’s 
granting the applicant-employer the right to participate in it. 

(6) Each employer participating in a joint account agrees to maintain 
a sufficient record of the employee’s own employment in order that the 
employer can furnish the division with information necessary to enable 
the division to make proper certification to the Internal Revenue 
Service under the Federal Unemployment Tax Act and to enable the 
division to determine any benefit charges against the employee’s 
separate account. 

(7) No reduced rate of contributions shall be established for any joint 
account until each participating employer is individually eligible for the 
calculation of a contribution rate. 

(8) All joint accounts will be maintained only on a calendar-year 
basis, and joint accounts must be maintained for a minimum period of 
two (2) calendar years unless terminated sooner by action of the 
division. 
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(9) All contribution credits for all employers in a joint account will be ~ 
calculated together. All benefit payments chargeable against all em- 
ployers in a joint account will be calculated together. The average 
annual payroll of the joint account will be the average of the annual 
payrolls of all employers participating in the account. 

(10) If any individual, type of organization, or employing unit suc- 
ceeds to the business of an employer participating in a joint account 
under conditions which would require the transfer of any separate 
account of that employer to the successor, the successor shall be ipso 
facto a member of the joint account. 

(11)(A) Withdrawal from a joint account by any participating em- 

ployer may be approved if the request for withdrawal is made in 

writing to the division on or before September 30 of the year prior to 
the year for which the withdrawal is to be effective. 

(B) The withdrawing employer shall as of the effective date of 
withdrawal be treated in all respects as a newly liable employer 
regardless of all prior contributions or benefit payment experience. 

(C) The remaining employer or employers shall continue to consti- 
tute the joint account. The withdrawal or termination of all except 
one (1) member shall not dissolve such joint account unless and until 
such last member shall withdraw or terminate. 

(12) Participation in a joint account shall not affect the right of any 
employer to terminate the employer’s liability, but after termination, 
the employer shall in all respects be treated as a withdrawing employer 
under this section. 


History. Acts 1941, No. 391, § 2; 1971, substituted “Division of Workforce Ser- 
No. 35, § 2; 1977, No. 376, § 1; A.S.A. vices” for “Department of Workforce Ser- 
1947, § 81-1103; Acts 1997, No. 234, § 3; vices” in (c)(1); and substituted “division” 


2019, No. 910, § 181. for “department” throughout (c). 
Amendments. The 2019 amendment 


11-10-209. Employer. 


As used in this chapter, unless the context clearly requires otherwise, 
“employer” means: 

(1) Any individual or employing unit which, for some portion of ten 
(10) or more days, whether the days are or were consecutive, within the 
current or the preceding calendar year, has or had in employment one 
(1) or more individuals irrespective of whether the same individuals are 
or were employed in each day; 

(2) Any employing unit for which service in employment as defined in 
§ 11-10-210(a)(2) is performed, except as provided in subdivision (5) of 
this section; 

(3) Any employing unit which is a nonprofit organization and for 
which service in employment includes, but is not limited to, service in 
employment as defined in § 11-10-210(a)(5), except as provided in 
subdivisions (4)(B) and (5)(B) of this section; 

(4)(A) Any employing unit for which agricultural labor as defined in 

§ 11-10-210(a)(5) is performed. 
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(B) In determining whether or not an employing unit for which 
service other than agricultural labor is also performed is an employer 
under subdivisions (1)-(3) or subdivision (5)(A) of this section, the 
wages earned or the employment of an employee performing service 
in agricultural labor shall not be taken into account. If an employing 
unit is determined an employer of agricultural labor, the employing 
unit shall be determined an employer for the purposes of subdivision 
(1) of this ‘section; 

(5)(A) Any employing unit for which domestic service in employment 

as defined in § 11-10-210(a)(6) is performed. 

(B) In determining whether or not an employing unit for which 
service other than domestic service is also performed is an employer 
under subdivisions (1)-(3) or subdivision (4)(A) of this section, the 
wages earned or the employment of an employee performing domestic 
service shall not be taken into account; 

(6) Any individual or employing unit which acquired the organiza- 
tion, trade, or business, or substantially all of the assets thereof, of 
another which at the time of the acquisition was an employer subject to 
this chapter; 

(7) Any individual or employing unit that acquired the organization, 
trade, or business, or substantially all the assets thereof, of another 
employing unit, if the employment record of the individual or employing 
unit subsequent to the acquisition, together with the employment 
record of the acquired unit prior to the acquisition, both within the 
same calendar year, would be sufficient to constitute an employing unit 
an employer under subdivision (1) of this section; 

(8) Any employing unit not an employer by reason of any other 
subdivision of this section: 

(A) For which, within either the current or preceding calendar 
year, service is or was performed with respect to which the employing 
unit is liable for any federal tax against which credit may be taken for 
contributions required to be paid into a state unemployment fund; or 

(B) Which, as a condition for approval of this chapter for full tax 
credit against the tax imposed by the Federal Unemployment Tax 
Act, is required pursuant to the act to be an employer under this 
chapter; 

(9) For the effective period of its election pursuant to §. 11-10-4038, 
any employing unit which has elected to become subject to this chapter; 
and 

(10) For the purposes of subdivisions (1) and (3) of this section, 
employment shall include service that would constitute employment 
but for the fact that the service is deemed to be performed entirely 
within another state pursuant to an election under an arrangement 
entered into, in accordance with § 11-10-544(a), by the Director of the 
Division of Workforce Services and any agency charged with the 
administration of any other state or federal unemployment compensa- 
tion law. | 
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History. Acts 1941, No. 391, § 2; 1971, Amendments. The 2019 amendment 
No. 35, § 2; 1973, No. 329, § 1; 1977, No. substituted “Director of the Division of 
366, § 2; 1977, No. 376, § 2;A.S.A. 1947, Workforce Services” for “Director of the 
~§ 81-1103; Acts 2011, No. 980, § 4; 2019, Department of Workforce Services” in 
No. 910, § 182. (10). 


11-10-210. Employment. 


(a) As used in this chapter, unless the context clearly requires 
otherwise, “employment” means: 

(1) Service performed after December 31, 1977, including service in 
interstate commerce, by: 

(A) Any officer of a corporation; or 

(B) Any individual who, under the usual common law rules appli- 
cable in determining the employer-employee relationship, has the 
status of an employee; 

(C) [Repealed.] 

(2) Service performed: 

(A) By an individual in the employ of this state or any of its 
instrumentalities, or in the employ of this state and one (1) or more 
states or their instrumentalities; and 

(B) In the employ of any political subdivision of this state or any 
instrumentality of any one (1) or more of the political subdivisions, or 
any instrumentality of this state or any of its political subdivisions 
and one (1) or more other states or political subdivisions. Provided 
that the service is excluded from “employment” as defined in the 
Federal Unemployment Tax Act by section 3306(c)(7) of that act and 
is not excluded from “employment” under subdivision (a)(4) of this 
section; 

(3) Service performed by an individual in the employ of a religious, 
charitable, educational, or other organization described in section 
501(c)(3) of the Internal Revenue Code of 1954 if the organization had 
one (1) or more individuals in employment for some portion of a day in 
each of ten (10) different days, whether or not the days were consecu- 
tive, within the current or preceding calendar year irrespective of 
whether the same individuals are or were employed in each day; 

(4) For the purposes of subdivisions (a)(2) and (3) of this section, the 
term “employment” does not apply to service performed: 

(A) In the employ of: 

G) Achurch or convention or association of churches; or 

(ii) An organization that is operated primarily for religious pur- 
poses and that is operated, supervised, controlled, or principally 
supported by a church or convention or association of churches; 

(B) By a duly ordained, commissioned, or licensed minister of a 
church in the exercise of his or her ministry or by a member of a 
religious order in the exercise of duties required by the order; 

(C) In the employ of a governmental entity referred to in subdivi- 
sion (a)(2) of this section if the service is performed an individual 
in the exercise of duties: 
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’() As an elected official; 

(ii) As a member of a legislative body or a member of the judiciary 
of a state or political subdivision; 

(iii) As a member of the Arkansas Army National Guard or the 
Arkansas Air National Guard; 

(iv) In a position which under or pursuant to the laws of this state 
is designated as a major nontenured policymaking or advisory 
position or a policymaking or advisory position the performance of the 
duties of which ordinarily does not require more than eight (8) hours 
per week; 

(v) During any calendar year beginning on and after January 1, 
1999, as an election official or election worker if the amount of the 
remuneration received by the individual during the calendar year is 
less than one thousand dollars ($1,000); 

(D) In a facility conducted for the purpose of carrying out a 
program of rehabilitation for individuals whose earning capacity is 
impaired by age or physical or mental deficiency or injury or for the 
purpose of providing remunerative work for individuals who because 
of their impaired physical or mental capacity cannot be readily 
absorbed into the competitive labor market, by an individual receiv- 
ing the rehabilitation or remunerative work; 

(E) As part of an unemployment work-relief or work-training 
program assisted or financed in whole or in part by any federal 
agency or an agency of a state or political subdivision thereof, by an 
individual receiving the work relief or work training; 

(F) By an inmate of a custodial or penal institution; or 

(G) Beginning on and after July 1, 1999, by a person committed to 
a penal institution; 

(5) Service performed by an individual in agricultural labor as 
defined in subdivision (f)(1) of this section when: 

(A) The service is performed for a person who: 

(i) During any calendar quarter in either the current or the 
preceding calendar year paid remuneration in cash of twenty thou- 
sand dollars ($20,000) or more to individuals employed in agricul- 
tural labor; or | 

(ii) For some portion of a day in each of twenty (20) different 
calendar weeks, whether or not the weeks were consecutive, in either 
the current or preceding calendar year, employed in agricultural 
labor ten (10) or more individuals, regardless of whether they were 
employed at the same moment of time; 

(B) For the purposes of this subdivision (a)(5), any individual who 
is a member of a crew furnished by a crew leader to perform service 
in agricultural labor for any other person shall be treated as an 
employee of the crew leader: 

(i) If the crew leader holds a valid certificate of registration under 
the Migrant and Seasonal Agricultural Worker Protection Act of 1983 
or substantially all the members of the crew operate or maintain 
tractors, mechanized harvesting or cropdusting equipment, or any 
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other mechanized equipment, which 1 is provided by the crew leader; 

and 

(ii) If the individual is not an fa of the Heer person within 
the meaning of subdivision (a)(1) of this section; 

(C) For the purposes of this subdivision (a)(5), in the case of any 
individual who is furnished by a crew leader to perform service in 
agricultural labor for any other person and who is not treated as an 
employee of that crew leader under subdivision (a)(5)(B) of this 
section: 

(i) The other person and not the crew leader shall be treated as the 
employer of the individual; and ! 

(ii) The other person shall be treated as having paid cash remu- 
neration to the individual in an amount equal to the amount of cash 
remuneration paid to the individual by the crew leader, either on his 
or her own behalf or on behalf of the other person, for the service in 
agricultural labor performed for the other person; 

(D) For the purposes of this subdivision (a)(5), the tern ‘crew 
leader” means an individual who: 

(i) Furnishes individuals to perform service in agricultural labor 
for any other person; 

(ii) Pays, either on his or her own behalf or on behalf of the other 
person, the individuals so furnished by him or her for the service in 
agricultural labor performed by them; and 

(iii) Has not entered into a written agreement with the other 
person under which the individual is designated as an employee of 
the other person; 

(6) Domestic service in a private home, local college club, or local 
chapter of a college fraternity or sorority if performed for an employing 
unit which paid cash remuneration of one thousand dollars ($1,000) or 
more to individuals employed in domestic service in any calendar 
quarter in the calendar year or the preceding calendar year; 

(7) Service of an individual who is a citizen of the United States, 
performed outside the United States, except in Canada, or in the case 
of the Virgin Islands, in the employ of an American employer, other 
than service which is deemed employment under the provisions of 
subsections (b) and (c) of this section or the parallel provisions of 
another state’s law, if: 

(A) The employer’s principal place of business in the United States 
is located in this state; 

(B) The employer has no place of business in the United States, 
but: 

(i) The employer is an individual who is a resident of this state; 

(ii) The employer is a corporation which i is organized under the 
laws of this state; or 

(iii) The employer i is a partnership or a trust and the number of 
partners or trustees who are residents of this state is greater than the 
number who are residents of any one (1) other state; 

(C) None of the criteria of subdivision (a)(7)(A) or subdivision 
(a)(7)(B) of this section are met, but the employer has elected 
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coverage in this state or, the employer having failed to elect coverage 

in any state, the individual has filed a claim for benefits, based on the 

service, under the law of this state; or 

(D) “American employer” for purposes of this section means a 
person who is: 

(i) An individual who is a resident of the United States; 

(ii) A partnership, if two-thirds (24) or more of the partners are 
residents of the United States; 

(iii) A trust, if all of the trustees are residents of the United States; 
or 

(iv) Acorporation organized under the laws of the United States or 
of any state; 

(8) Notwithstanding subsection (b) of this section, all service per- 
formed by an officer or member of the crew of an American vessel on or 
in connection with the vessel if the operating office from which the 
operations of the vessel operating on navigable waters within or 
without the United States are ordinarily and regularly supervised, 
managed, directed, and controlled is within this state; and 

(9) Notwithstanding any other provisions of this section, service with 
respect to which a tax is required to be paid under any federal law 
imposing a tax against which credit may be taken for contributions 
required to be paid into a state unemployment fund or which as a 
condition for full tax credit against the tax imposed by the Federal 
Unemployment Tax Act is required to be covered under this chapter. 

(b) The term “employment” shall include an individual’s entire 
service performed within or both within and without this state if the 
service is localized in this state. Service shall be deemed to be localized 
within a state if: 

(1) The service is performed entirely within the state; or 

(2) The service is performed both within and without the state but 
the service performed without the state is incidental to the individual’s 
service within the state, for example, service that is temporary or 
transitory in nature or consists of isolated transactions. 

(c) The term “employment” shall include an individual’s entire 
service performed within, or both within and without, this state if the 
service is not localized in any state but some of the service is performed 
in this state and: 

(1) The individual’s base of operations is in this state; or 

(2) If there is no base of operations, then the place from which the 
service is directed or controlled is in this state; or 

(3) The individual’s base of operations or place from which the 
service is directed or controlled is not in any state in which some part 
of the service is performed, but the individual’s residence is in this 
state; 

(4) The term “employment” shall also include an individual’s service, 
wherever performed within the United States, the Virgin Islands, or 
Canada, if: | 

(A) Such service is not covered under the unemployment compen- 
sation law of any other state, the Virgin Islands, or Canada; and 
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(B) The place from which the service is directed or controlled is in 
this state. ; 

(d) Service covered by an election pursuant to § 11-10-403 and 
service covered by an election duly approved by the Director of the 
Division of Workforce Services in accordance with an arrangement 
pursuant to § 11-10-544 shall be deemed to be employment during the 
effective period of the election. 

(e) Service performed by an individual for an employer for wages in 
a lawful business, industry, trade, profession, or enterprise, and the 
individual’s employment status has been determined by consideration 
of the twenty-factor test required by the Empower Independent Con- 
tractors Act of 2019, § 11-1-201 et seq., is deemed to be employment 
under this chapter. 

(f) The term “employment” does not include: 

(1) Service performed by an individual in agricultural labor, except 
as provided in subdivision (a)(5) of this section. For purposes of this 
subdivision (f)(1), the term “agricultural labor” means any service 
performed which was agricultural labor as defined in this subsection 
prior to January 1, 1972, and remunerated service performed: 

(A) On a farm, in the employ of any person, in connection with 
cultivating the soil or in connection with raising or harvesting any 
agricultural or horticultural commodity, including the raising, shear- 
ing, feeding, caring for, training, and management of livestock, bees, 
poultry, and furbearing animals and wildlife; 

(B) In the employ of the owner or tenant or other operator of a 
farm, in connection with the operation, management, conservation, 
improvement, or maintenance of the farm and its tools and equip- 
ment, or in salvaging timber or clearing land of brush and other 
debris left by a hurricane if the major part of the service is performed. 
on a farm; 

(C) In connection with the production or harvesting of any com- 
modity defined as an agricultural commodity in the Agricultural 
Marketing Act, 12 U.S.C. § 1141j, or in connection with the ginning 
of cotton, or in connection with the operation or maintenance of 
ditches, canals, reservoirs, waterways, not owned or operated for 
profit, used exclusively for supplying and storing water for farming 
purposes; 

(D)G) In the employ of the operator of a farm in handling, planting, 
drying, packing, packaging, freezing, grading, storing, or delivering 
to storage or to market or to a carrier for transportation to market, in 
its unmanufactured state, any agricultural or horticultural commod- 
ity, but only if the operator produced more than one-half (12) of the 
commodity with respect to which the service is performed. 

(ii) In the employ of a group of operators of farms, or a cooperative 
organization of which the operators are members, in the performance 
of service described in subdivision (f)(1)(D)(i) of this section, but only 
if the operators produced more than one-half (#4) of the commodity 
with respect to which the service is performed. 
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(iii) The provisions of subdivisions (f)(1)(D)(i) and (ii) of this section 
shall not be deemed to be applicable with respect to service performed 
in connection with commercial canning or commercial freezing or in 
connection with any agricultural or horticultural commodity after its 
delivery to a terminal market for distribution for consumption; 

(E) On a farm operated for profit if the service is not in the course 
of the employer’s trade or business. As used in this subdivision (f)(1), 
the term “farm” includes stock, dairy, poultry, fruit, furbearing 
animal, and truck farms, plantations, ranches, nurseries, ranges, 
greenhouses or other similar structures used primarily for the raising 
of agricultural or horticultural commodities, and orchards; or 

(F)G) As an alien admitted to the United States under the Immi- 
gration and Nationality Act, 8 U.S.C. § 1184(c) and 8 U.S.C. 
§ 1101(a)(15)(H). 

(ii) However, an alien exempted under subdivision (f)(1)(F)(i) of 
this section shall be counted in determining whether an agricultural 
employer meets the coverage requirements under subdivision 
(a)(5)(A) of this section; 

(2) Domestic service in a private home, local college club, or local 
chapter of a college fraternity or sorority unless performed for an 
employing unit that paid cash remuneration of one thousand dollars 
($1,000) or more to individuals employed in domestic service in any 
calendar quarter in the calendar year or the preceding calendar year; 

(3) Service not in the course of the employer’s trade or business 
performed in any calendar quarter by an employee, unless the cash 
remuneration paid for the service is fifty dollars ($50.00) or more and 
the service is performed by an individual who is regularly employed by 
the employer to perform the service. For purposes of this section, an 
individual shall be deemed to be regularly employed by an employer 
during a calendar quarter only if: 

(A) On each of some twenty-four (24) days during the quarter, the 
individual performs for the employer for some portion of the day 
service not in the course of the employer’s trade or business; or 

(B) The individual was regularly employed as determined under 
subdivision (f)(3)(A) of this section by the employer in the perfor- 
mance of the service during the preceding calendar quarter; 

(4) Service performed on or in connection with a vessel or aircraft not 
an American vessel or American aircraft if the employee is employed on 
and in connection with the vessel or aircraft when outside the United 
States; 

(5) Service performed by an individual in the employ of his or her 
son, daughter, or spouse, and service performed by a child under the age 
of twenty-one (21) years in the employ of his or her father or mother; 

(6) Service performed in the employ of the United States Govern- 
ment or of an instrumentality of the United States which is: 

(A) Wholly or partially owned by the United States; or 

(B) Exempt from the tax imposed by section 3301 of the Federal 
Unemployment Tax Act by virtue of any provision of law which 
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specifically refers to that section or the corresponding section of prior 

law in granting the exemption; 

(7) Service performed in the employ of any political subdivision of the 
state or any instrumentality of any political subdivision which is wholly 
owned by one (1) or more political subdivisions of the state; 

(8) Service performed by an individual for any political caucus, 
committee, headquarters, or other groups of like nature not established 
on a permanent basis; 

(9) Service performed by an individual as an employee or employee 
representative as defined in section 1 of the Railroad Unemployment 
Insurance Act; 

(10)(A) Service performed in any calendar quarter in the employ of 

any organization exempt from income tax under section 501(a) of the 

Internal Revenue Code of 1954, other than an organization described 

in section 401(a) or under section 521 of the Internal Revenue Code 

% 1954 if the remuneration for the service is less than fifty dollars 

($50.00); 

(B) Service performed by an individual under the age of twenty- 
two (22) years who is enrolled at a nonprofit or public educational 
institution which normally maintains a regular faculty and curricu- 
lum and normally has a regularly organized body of students in 
attendance at the place where its educational activities are carried on 
as a student in a full-time program, taken for credit at the institution, 
which combines academic instruction with work experience, if the 
service is an integral part of the program and the institution has so 
certified to the employer, except that this subdivision (f)(10)(B) shall 
not apply to service performed in a program established for or on 
behalf of an employer or group of employers; 

(C) Service performed in the employ of a school, college, or univer- 
sity if the service is performed by a student who is enrolled and is 
regularly attending classes at the school, college, or university; or 

(D) Service performed in the employ of a hospital if the service is 
performed by a patient of the hospital as defined in § 11-10-221; 
(11) Service performed in the employ of a foreign government, 

including service as a consular or other officer or employee or a 
nondiplomatic representative; 

(12) Service performed in the employ of an instrumentality wholly 
owned by a foreign government: 

(A) If the service is of a character similar to that performed in 
foreign countries by employees of the United States Government or of 
an instrumentality thereof; and 

(B) If the United States Secretary of State shall certify to the 
United States Secretary of the Treasury that the foreign government, 
with respect to whose instrumentality exemption is claimed, grants 
an equivalent exemption with respect to similar service performed in 
the foreign country by employees of the United States Government 
and of instrumentalities thereof; 

(13) Service performed as a student nurse in the employ of a hospital 
or a nurses’ training school by an individual who is enrolled and is — 
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regularly attending classes in a nurses’ training school chartered or 
approved pursuant to state law and service performed as an intern in 
the employ of a hospital by an individual who has completed a four-year 
course in a medical school chartered or approved pursuant to state law; 

(14) Service performed by an individual for any person or employing 
unit as an insurance agent or as an insurance solicitor if all service 
performed by the individual for the person or employing unit is 
performed for remuneration solely by way of commission; 

(15) Any service performed. by an individual for any person or 
employing unit as a real estate agent or as a real estate solicitor or 
salesman if all service performed by the individual for the person or 
employing unit is performed for remuneration solely by way of commis- 
sion; 

(16)(A) Service performed by an individual in the delivery or distri- 

bution of newspapers or shopping news, not including delivery or 

distribution to any point for subsequent delivery or distribution, 
provided that the service does not constitute employment performed 
by an employee under the Federal Unemployment Tax Act; 

(B) Service performed by an individual in, and at the time of, the 
sale of newspapers or magazines to ultimate consumers, under an 
arrangement under which the newspapers or magazines are to be 
sold by him or her at a fixed price, his or her compensation being 
based on the retention of the excess of the price over the amount at 
which the newspapers or magazines are charged to him or her, 
whether or not he or she is guaranteed a minimum amount of 
compensation for the service or is entitled to be credited with the 
unsold newspapers or magazines turned back; 

(17) Service performed in the employ of an international organiza- 
tion; 

(18) Service performed by an individual in or as an officer or member 
of the crew of a vessel while it is engaged in the catching, taking, 
harvesting, cultivating, or farming of any kind of fish, shellfish, 
crustacea, sponges, seaweed, or other aquatic forms of animal and 
vegetable life, including service performed by any such individual as an 
ordinary incident to any such activity, except: 

(A) Service performed in connection with the catching or taking of 
salmon or halibut for commercial purposes; and 

(B) Service performed on or in connection with a vessel of more 
than ten (10) net tons, determined in the manner provided for 
determining the register tonnage of merchant vessels under the laws 
of the United States; | 
(19) Service that is performed by a nonresident alien individual for 

the period that he or she is temporarily present in the United States as 
a nonimmigrant under subparagraph (F) or (J) of section 101(a)(15) of 
the Immigration and Nationality Act and which is performed to carry 
out the purpose specified in subparagraph (F) or (J), as the case may be; 

(20) Service performed by a person committed to a penal institution; 

-(21)(A) Services performed as personal care services for a certified 

home- and community-based health services provider licensed under 
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§ 20-10-2301 et seq., unless the provider is a state or local govern- 
ment entity or federally recognized Indian tribe as described in 26 
U.S.C § 3306(c)(7) or a nonprofit organization as described in 26 
U.S.C § 3309(a)(1). 

(B) Subdivision (f)(21)(A) of this section is retroactive to January 1, 
2010; 

(22) Services described in 26 U.S.C. § 3306(c)(20), as it existed on 
January 1, 2015; 

(23)(A) Service performed by an owner-operator that provides a 

motor vehicle and the services of a driver to a motor carrier under a 

written contract. 

(B) An employee or agent of the owner-operator shall not be 
considered an employee of the motor carrier for purposes of employ- 
ment security taxation or compensation. 

(C) This subdivision (f)(23) does not apply if: 

(i) The service constitutes employment performed by an employee 
under the Federal Unemployment Tax Act; or 

(ii) The owner-operator is a state or local government entity or 
federally recognized Indian tribe as described in 26 U.S.C. 
§ 3306(c)(7) or a nonprofit organization as described in 26 U.S.C. 
§ 3309(a)(1); or 
(24)(A) Services performed by a direct sigs as defined in the Tax 
Equity and Fiscal Responsibility Act of 1982, Pub. L. No. 97-248, the 
Small Business Job Protection Act of 1996, Pub. L. No. 104-188, and 
as defined in other applicable federal law. 

(B) This subdivision (f)(24) does not apply to: 

(i) Services performed in the employ of a state or local government 
entity or federally recognized Indian tribe or territory if the services 
are excluded from employment under the Federal Unemployment 
Tax Act, 26 U.S.C. § 3306(c)(7); or 

(ii) Services performed in the employ of a religious, charitable, 
educational, or other organization if the services are excluded from 
employment under the Federal Unemployment Tax Act, 26 U.S.C. 
§ 3306(c)(8). 

(g) If the services performed during one-half (12) or more of any pay 
period by an individual for any person or employing unit employing him 
or her constitute employment, all the services of the individual for the 
period shall be deemed to be employment, but if the services performed 
during more than one-half (14) of any pay period by an individual for 
any person or employing unit employing him or her do not constitute 
employment, then none of the services of the individual for the period 
shall be deemed to be employment. As used in this section, the term 
“pay period” means a period of not more than thirty-one (31) consecu- 
tive days for which a payment or remuneration is ordinarily made to 
the individual by any person or employing unit employing him or her. 
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History. Acts 1941, No. 391, § 2; 1943, 
No. 110, § 1; 1947, No. 398, § 1; 1949, No. 
129, § 1; 1949, No. 155, § 2; 1955, No. 
395, §§ 2, 3; 1963, No. 93, § 1; 1963, No. 
104, § 1; 1965, No. 551, § 1; 1971, No. 35, 
§ 3; 1973, No. 65, § 1; 1973, No. 329, 
§§ 2, 3, 4, 12; 1975, No. 609, § 1; 1975 
(Extended Sess., 1976), No. 1083, §§ 2, 3; 
1977, No. 376, §§ 3, 4; 1979, No. 492, 
§§ 1-3; 1979, No. 922, §§ 1-3; 1983, No. 
482, §§ 1-3; 1985, No. 8, § 1; 1985, No. 9, 
§ 1; A.S.A. 1947, § 81-1103; reen. Acts 
1987, No. 672, § 2; Acts 1987, No. 758, 
$ 15 1995,No.0581, § 1; 1997, No. 234, 
§ 4; 1999, No. 1116, §§ 3-5; 2003, No. 
1223, § 1; 2013, No. 1180, § 1; 2015, No. 
945, § 1; 2015, No. 1128, § 1; 2015, No. 
112358 15-2017. No. 591, § 1: 2017, No: 
1115, § 1; 2019, No. 910, § 183; 2019, No. 
1055, §§ 7, 8; 2021, No. 947, § 3. 

Amendments. The 2017 amendment 
by No. 591 substituted “home- and com- 


11-10-214. Unemployment. 
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munity-based health services provider” 
for “ElderChoices Provider” in (f)(21)(A). 

The 2017 amendment by No. 1115 
added (f)(23). 

The 2019 amendment by No. 910 sub- 
stituted “Director of the Division of Work- 
force Services” for “Director of the Depart- 
ment of Workforce Services” in (d). 

The 2019 amendment by No. 1055 re- 
pealed (a)(1)(C); and rewrote (e). 

The 2021 amendment added (f)(24). 

U.S. Code. The Federal Unemploy- 
ment Tax Act, referred to in this section, is 
codified as 26 U.S.C. § 3301 et seq. 

For the definition of “direct seller”, re- 
ferred to in subdivision (f))(24) of this 
section and enacted by the Tax Equity and 
Fiscal Responsibility Act of 1982, Pub. L. 
No. 97-248, and amended by the Small 
Business Job Protection Act, Pub. L. No. 
104-188, see 26 U.S.C. § 3508. 

Effective Dates. Acts 2017, No. 1115, 
§ 2: Jan. 1, 2018. 


(a) As used in this chapter, unless the context clearly requires 
otherwise, an individual shall be deemed “unemployed” with respect to 
any week during which: 

(1) He or she performs no services; 

(2) No wages are payable to him or her with respect to that week, or 
if wages are payable to him or her for any week of less than full-time 
work, the wages are less than one hundred forty percent (140%) of his 
or her weekly benefit amount; and 

(3) He or she is not on leave approved by an employer under the 
Family and Medical Leave Act of 1993, 29 U.S.C. § 2601 et seq., as in 
effect January 1, 2003. 

(b) An individual’s week of unemployment shall be deemed to com- 
mence the day on which he or she registers at a local employment office, 
except as the Director of the Division of Workforce Services may, by 
rule, otherwise prescribe. 


History. Acts 1941, No. 391, § 2; 1949, 
No. 155, § 2; 1971, No. 35, § 4; 1977, No. 
366, § 3; AS.A. 1947, § 81-1103; Acts 
1987, No. 7538, § 2; 1991, No. 48, § 1; 
1991, No. 100, § 4; 2003, No. 1223, § 2; 
2019, No. 315, § 804; 2019, No. 910, § 
184. 


11-10-215. Wages. 


Amendments. The 2019 amendment 
by No. 315 substituted “rule” for “regula- 
tion” in (b). 

The 2019 amendment by No. 910 sub- 
stituted “Director of the Division of Work- 
force Services” for “Director of the Depart- 
ment of Workforce Services” in (b). 


(a)(1) As used in this chapter, “wages” means all remuneration paid 
for personal services, including without limitation, commissions, bo- 
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nuses, cash value of all remuneration paid in any medium other than 
cash, the value of which shall be estimated and determined in accor- 
dance with rules prescribed by the Director of the Division of Workforce 
Services, and tips received while performing services which constitute 
employment and which are included in a written statement furnished 
to the employer pursuant to 26 U.S.C. § 6053(a). 

(2) “Wages” does not include: 

(A)G) For the purposes of §§ 11-10-701 — 11-10-715: 

(a) That part of remuneration paid to an individual by an employer 
with respect to employment during any calendar year beginning after 
December 31, 2003, and ending December 31, 2009, which exceeds 
ten thousand dollars ($10,000); 

(b) For any calendar year beginning after December 31, 2009, that 
part of remuneration which exceeds twelve thousand dollars 
($12,000); 

(c) For a calendar year beginning after December 31, 2017, that 
part of remuneration that exceeds ten thousand dollars ($10,000); 

(d) For a calendar year beginning after December 31, 2019: 

(1) Except as provided under subdivisions (a)(2)(A)(i)(d)(2) and (3) 
of this section, if the average seasonal unadjusted insured unemploy- 
ment rate, as reported by the United States Department of Labor, for 
completed weeks during the period of July 1 through June 30 of the 
most recently completed state fiscal year is: 

(A) Zero percent (0%) to one percent (1%), then that part of 
remuneration that exceeds seven thousand dollars ($7,000), unless 
that part of the remuneration is subject to a tax under a federal law 
imposing the tax and against which credit may be taken for contri- 
butions required to be paid into a state unemployment fund is 
increased, then the new federal taxable wage base shall be the new 
minimum amount under this subdivision (a)(2)(A)(@)(d)(D(A); 

(B) One and one hundredths of a percent (1.01%) to one and 
forty-nine hundredths of a percent (1.49%), then that part of remu- 
neration that exceeds eight thousand dollars ($8,000), unless under a 
federal law imposing the tax and against which credit may be taken 
for contributions required to be paid into a state unemployment fund 
is increased, then that part of remuneration that is one thousand 
dollars ($1,000) greater than the minimum amount under subdivi- 
sion (a)(2)(A)(i)(d)(1)(A) of this section; 

(C) One and one-half percent (1.5%) to two and nineteen hun- 
dredths of a percent (2.19%), then that part of remuneration that 
exceeds nine thousand dollars ($9,000), unless under a federal law 
imposing the tax and against which credit may be taken for contri- 
butions required to be paid into a state unemployment fund is 
increased, then that part of remuneration that is two thousand 
dollars ($2,000) greater than the minimum amount under subdivi- 
sion (a)(2)(A)(i)(d)(L)(A) of this section; or 

(D) Two and twenty hundredths of a percent (2. 20%) or greater, 
then that part of remuneration that exceeds ten thousand dollars 
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($10,000), unless under a federal law imposing the tax and against 
which credit may be taken for contributions required to be paid into 
a state unemployment fund is increased, then that part of remunera- 
tion that is three thousand dollars ($3,000) greater than the mini- 
mum amount under subdivision (a)(2)(A)@)(@)(1)(A) of this section; 

(2) If, during the period of July 1 through June 30 of the most 
recently completed state fiscal year, disbursements from the unem- 
ployment insurance trust fund exceed two hundred million dollars 
($200,000,000) and the balance of the unemployment insurance trust 
fund is less than six hundred million dollars ($600,000,000), then 
that part of remuneration that exceeds eleven thousand dollars 
($11,000); or 

(3) If, during the period of aly 1 through June 30 of the most 
recently completed state fiscal year, disbursements from the unem- 
ployment insurance trust fund exceed two hundred fifty million 
dollars ($250,000,000) and the balance of the unemployment insur- 
ance trust fund is less than four hundred million dollars 
($400,000,000), then that part of remuneration that exceeds twelve 
thousand dollars ($12,000); and 

(e) For the rate year beginning January 1, 2022, and ending 
December 31, 2022, “wages” shall not include the amount of remu- 
neration that exceeds the lesser of: 

(1) The amount calculated under. subdivisions (a)(2)(A)(@)(@)(D-(3) 
of this section; or 

(2) Ten thousand dollars ($10,000). 

(ii) For the purposes of this subsection: 

(a) Wages paid within a calendar year by a Bebaaéestae employer 
may be counted as though paid by a successor as defined in §§ 11- 
10-701 — 11-10-715; and 

(b) The term “employment” includes services constituting employ- 
ment under any unemployment insurance law of another state; 

(B) The amount of any payment, with respect to services made to, 
or on behalf of, an individual in its employ under a plan or system 
established by an employing unit which makes provision for its 
employees, or for its employees and their dependents, including any 
amount paid by an employing unit for insurance or annuities, or into 
a fund, to provide for any payment, on account of: 

(i) Retirement; 

(ii)(a) Sickness or accident disability, except payments made di- 
rectly to the employee or his or her dependents. 

(b) However, payments made directly to an employee or his or her 
dependents under a workers’ compensation law shall not be consid- 
ered to be “wages”; 

(iii) Medical and hospitalization expenses in connection with sick- 
ness or accident disability; or 

(iv) Death, provided the individual in its employ does not have the: 

(a) Option to receive, instead of provision for the death benefit, any 
part of the payment, or, if the death benefit is insured, any part of the 
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premiums or contributions to premiums paid by his or her employing 
unit; and 

(b) Right, under the provisions of the plan or system or policy of 
insurance providing for the death benefit, to assign the benefit or to 
receive cash consideration in lieu of the benefit either upon his or her 
withdrawal from the plan or system providing for the benefit or upon 
termination of the plan or system or policy of insurance or of his or 
her services with the employing unit; 

(C) The payment by an employing unit, without deduction from 
the remuneration of the individual in its employ, of the tax imposed 
by the Federal Insurance Contributions Act upon an individual in its 
employ with respect to services performed; 

(D) Payments made by an employer under a cafeteria plan, within 
the meaning of 26 U.S.C. § 125, if the payment would not be treated 
as wages without regard to the plan and it is reasonable to believe 
that, if 26 U.S.C. § 125 applied for purposes of this section, 26 U.S.C. 
§ 125 would not treat any wages as constructively received; or 

(EK) Fees paid to corporate directors. 

(b) Except as otherwise provided in rules prescribed by the Director 
of the Division of Workforce Services, any third party which makes a 
sickness or accident disability payment which is defined in this section 
as wages shall be treated for purposes of this section and §§ 11-10-701 
— 11-10-715 as the employer with respect to the wages. 

(c) Nothing in this section, except subdivision (a)(1) of this section, 
shall exclude from the term “wages”: 

(1) Any employer contribution under a qualified cash or deferred 
arrangement, as defined in section 401(k) of the Internal Revenue 
Code; or 

(2) Any amount treated as an employer contribution under sec- 
tion 414(h)(2) of the Internal Revenue Code. 

(d) Any amount deferred under a deferred compensation plan shall 
be treated as wages when the services for which compensation is 
deferred are performed. 


History. Acts 1941, No. 391, § 2; 1943, “(1) The State of Arkansas needs to 


No. 138, §§ 24, 25; 1947, No. 398, § 1; 
1949, No. 155, § 2; 1955, No. 395, § 4; 
1971, No. 35, § 5; 1975 (Extended Sess., 


1976), No. 1083, § 4; 1977, No. 366, § 4; — 


1981, No. 43, § 1; 1983, No. 482, § 5; 
1985, No. 8, § 2; 1985, No. 9, § 2; A.S.A. 
1947, § 81-1103; reen. Acts 1987, No. 672, 
§ 3; Acts 1987, No. 753, §§ 3, 4; 1989, No. 
420, §§ 1, 2; 1998, No. 6, § 2; 1995, No. 
519, § 1; 2003, No. 353, § 1; 2009, No. 
802, § 2; 2017, No. 734, § 2; 2019, No. 
315, §§ 805, 806; 2019, No. 512, § 1; 2019, 
No. 910, § 185; 2021, No. 368, § 1. 

A.C.R.C. Notes. Acts 2017, No. 734, 
§ 1, provided: “Legislative findings. The 
General Assembly finds that: 


take steps to ensure the financial stability 
of the Unemployment Compensation 
Fund; 

“(2) Arkansas’s unemployment costs to 
employers are higher than some sur- 
rounding states; 

“(3) Arkansas employers have been 
paying increased unemployment taxes 
since 2009 as a result of a recession which 
dramatically increased unemployment; 
and 

“(4) Making the changes set forth in 
this bill will increase the stability of the 
Unemployment Compensation Fund and 
increase the state’s employers’ ability to 
compete in attracting businesses.” 


133 


Amendments. The 2017 amendment 
rewrote subsection (a). 

The 2019 amendment by No. 315 sub- 
stituted “rules” for “regulations” in (a)(1) 
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The 2019 amendment by No. 910 sub- 
stituted “Director of the Division of Work- 
force Services” for “Director of the Depart- 
ment of Workforce Services” in (a)(1). 


and (b). The 2021 amendment added 
The 2019 amendment by No. 512 added (gy(2)(A)(ie). 
(a)(2)(ANG)(@). 
% 
RESEARCH REFERENCES 


ALR. Construction and Application of U.S.C. §§ 3101 et seq. — Supreme Court 
Federal Insurance Contributions Act, 26 Cases. 7 A.L.R. Fed. 3d Art. 4 (2016). 


11-10-220. Educational institutions. 


(a)(1) As used in this chapter, unless the context clearly requires 
otherwise, “institution of higher education” means an educational 
institution that: , 

(A) Admits as regular students only individuals having a certifi- 
cate of graduation from a high school or the recognized equivalent of 
such a certificate; 

(B) Is legally authorized in this state to provide a program of 
education beyond high school; 

(C) Provides an educational program for which it awards a bach- 
elor’s or higher degree, provides a program which is acceptable for 
full credit toward such a degree, or offers a program of training to 
prepare students for gainful employment in a recognized occupation; 
and 

(D) Is a public or other nonprofit institution. 

(2) Notwithstanding any of the provisions of subdivision (a)(1) of this 
section, all colleges and universities in this state are institutions of 
higher education for purposes of this section. 

(b) For the purposes of this chapter, an educational institution, other 
than an institution of higher education, is one: 

(1) In which participants, trainees, or students are offered an orga- 
nized course of study or training designed to transfer to them knowl- 
edge, skills, information, doctrines, attitudes, or abilities from, by, or 
under the guidance of an instructor or teacher; 

(2) Which is approved, licensed, or issued a permit to operate as a 
school by the Division of Elementary and Secondary Education or other 
government agency that is authorized within the state to approve, 
license, or issue a permit for the operation of a school; 

(3) Which offers a course of study or training which may be academic, 
technical, trade, or in preparation for gainful employment in a recog- 
nized occupation; and 

(4) Which does not meet the definition of “institution of higher 
education” as set forth in subsection (a) of this section. 
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History. Acts 1941, No. 391, § 2; 1971, Amendments. The 2019 amendment 
No. 35, § 6; 1977, No. 376, § 6; A.S.A. substituted “Division of Elementary and 
1947, § 81-1103; Acts 2019, No. 910, Secondary Education” for “Department of 
§ 2222. Education” in (b)(2). 


11-10-227. Treatment of Indian tribes. | 


(a) The term “employer” shall include any Indian tribe for which 
service in employment as defined under this chapter is performed. 

(b) The term “employment” shall include service performed in the 
employ of an Indian tribe, as defined in section 3306(u) of the Federal 
Unemployment Tax Act, provided the service is excluded from “employ- 
ment” as defined in the Federal Unemployment Tax Act solely by reason 
of section 3306(c)(7) and is not otherwise excluded from “employment” 
under this chapter. For purposes of this section, the exclusions from 
employment in § 11-10-210(a)(4) shall be applicable to services  per- 
formed in the employ of an Indian tribe. 

(c) The term “tribal unit” means subdivisions, subsidiaries, and 
business enterprises wholly owned by an Indian tribe. 

(d) Benefits based on service in employment defined in this section 
shall be payable in the same amount, on the same terms, and subject to 
the same conditions as benefits payable on the basis of other service 
subject under this chapter. 

(e)(1) Indian tribes or tribal units subject to this chapter shall pay 
contributions under the same terms and conditions as all other subject 
employers unless they elect to pay into the state unemployment fund 
amounts equal to the amount of benefits attributable to service in the 
employ of the Indian tribe. 

(2) Indian tribes electing to make payments in lieu of contributions 
must make the election in the same manner and under the same 
conditions as provided in § 11-10-7138 pertaining to state and local 
governments and nonprofit organizations subject to this chapter. Indian 
tribes will determine if reimbursement for benefits paid shall be elected 
by the tribe as a whole, by individual tribal units, or by combinations of 
individual tribal units. 

(3) Indian tribes or tribal units shall be billed for the full amount of 
benefits attributable to service in the employ of the Indian tribe or 
tribal unit on the same schedule as other employing units that have 
elected to make payments in lieu of contributions. 

(f)(1)(A) Failure of the Indian tribe or tribal unit to make required 

payments, including assessments of interest and penalty, within 

ninety (90) days after receipt of the bill shall cause the Indian tribe to 
lose the option to make payments in lieu of contributions, as de- 
scribed in subsection (e) of this section, for the following tax year 
unless payment in full is received before contribution rates for the 
next tax year are computed. 

(B) Any Indian tribe that loses the option to make payments in lieu 
of contributions due to late payment or nonpayment, as described in 
subdivision (f)(1)(A) of this section, shall have the option reinstated if, 
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after a period of one (1) year, all contributions have been made timely, 
provided that no contributions, payments in lieu of contributions for 
benefits paid, penalties, or interest remain outstanding. 

(2)(A) Failure of the Indian tribe or any tribal unit thereof to make 

required payments, including assessments of interest and penalty, 

after all collection activities deemed necessary by the Director of the 

Division of Workforce Services have been exhausted shall cause 

services performed for the tribe to not be treated as “employment” for 

purposes of subsection (b) of this section. 

(B) The director may determine that any Indian tribe that loses 
coverage under subdivision (f)(2)(A) of this section may have services 
performed for the tribe again included as “employment” for purposes 
of subsection (b) of this section if all contributions, payments in lieu 
of contributions, penalties, and interest have been paid. 

(C) If an Indian tribe fails to make payments required under 
subdivisions (f)(2)(A) and (B) of this section, including assessments of 
interest and penalty, within ninety (90) days after a final notice of 
delinquency, the director will immediately notify the Internal Rev- 
enue Service and the United States Department of Labor. 

(g) Notices of payment and reporting delinquency to Indian tribes or 
their tribal units shall include information that failure to make full 
payment within the prescribed time frame: 

(1) Shall cause the Indian tribe to be liable for taxes under the 
Federal Unemployment Tax Act; 

(2) Shall cause the Indian tribe to lose the option to make payments 
in lieu of contributions; and 

(3) Could cause the Indian tribe to 3 excepted from the definition of 
“employer”, as provided in subsection (a) of this section, and services in 
the employ of the Indian tribe, as provided in subsection (b) of this 
section, to be excepted from “employment”. 

(h) Extended benefits paid that are attributable to service in the 
employ of an Indian tribe and not reimbursed by the United States 
Government shall be financed in their entirety by the Indian tribe. 


History. Acts 2001, No. 1467, § 1; 
2019, No. 910, § 186. 
Amendments. The 2019 amendment 


substituted “Director of the Division of 


SECTION. 


11-10-301. 


Workforce Services” for “Director of the 
Department of. Workforce Services” in 


(f)(2)(A). 


SUBCHAPTER 3 — ADMINISTRATION AND ENFORCEMENT 


Division of Workforce Services 
— Creation — Director. 


SECTION. 


11-10-306. 


Director — Duties and powers 
generally. 


11-10-302. Criminal background checks.  11-10-307. Director — Rules. 

11-10-303. Division of Workforce Services 11-10-308. Director — Administrative de- 
— Employee insurance terminations of coverage. 
plans. 11-10-309. Director — Publication of 


11-10-304. 


11-10-305. 


Arkansas State Employment 
Service — Creation. 
[Repealed.] 


11-10-310. 
11-10-311. 


rules, reports, etc. 
Director — Personnel. 
Employment stabilization. 


LABOR AND INDUSTRIAL RELATIONS 


SECTION. 
11-10-312. 
11-10-3183. 


Federal-state cooperation. 
Compensation based on mul- 
tiple-state earnings. 
Disclosure of information. 
Authority to administer oaths, 
issue subpoenas, etc. 
Refusal to obey subpoena. 
Protection against _ self-in- 
crimination. 
Employing unit to keep and 
report work records. ~ 
Representation in court. 


11-10-314. 
11-10-315. 


11-10-316. 
11-10-317. 


11-10-318. 


11-10-319. 


Effective Dates. Acts 2015, No. 907, 
§ 15: July 1, 2015. Emergency clause pro- 
vided: 

“(a) It is found and determined by the 
General Assembly of the State of Arkan- 
sas that federal law requires the imple- 
mentation of state-level workforce devel- 
opment acts to authorize federal funding 
for workforce development programs; that 
the Arkansas Workforce Development 
Board must begin work immediately to 
prepare for the inauguration of local 
workforce development boards; that the 
first phase of work by the Arkansas Work- 
force Development Board must be com- 
pleted to coincide with the beginning of 
the 2015-2016 fiscal year on July 1, 2015. 
Therefore, an emergency is declared to 
exist, and § 15-4-37-3704 being immedi- 
ately necessary for the preservation of the 
public peace, health, and safety shall be- 
come effective on: (1) The date of its ap- 
proval by the Governor; (2) If the bill is 
neither approved nor vetoed by the Gov- 
ernor, the expiration of the period of time 
during which the Governor may veto the 
bill; or (3) If the bill is vetoed by the 
Governor and the veto is overridden, the 
date the last house overrides the veto. 

“(b) It is found and determined by the 
General Assembly, that the Constitution 
of the State of Arkansas prohibits the 
appropriation of funds for more than a one 
(1) year period; that the effectiveness of 
this act on July 1, 2015, is essential to the 
inauguration of the programs for which 
this act is provided, and that in the event 
of an extension of the legislative session, 
the delay in the effective date of this act 
beyond July 1, 2015, could work irrepa- 
rable harm upon the proper administra- 
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SECTION. . 

11-10-320. Employment Security Admin- 
istration Fund — Cre- 
ation. 

11-10-321. Employment Security Admin- 
istration Fund — Deposit 
and disbursement. 

11-10-322. Employment Security Admin- 
istration Fund — Reim- 
bursement of the fund. 

11-10-3825. Unemployment insurance 
fraud — Prevention, detec- 
tion, and recovery. 


tion and provision of essential programs 
created in the act. Therefore, an emer- 
gency is hereby declared to exist and, 
except for § 15-4-3704, this act being nec- 
essary for the immediate preservation of 
the public peace, health and safety shall 
be in full force and effect from and after 
July 1, 2015.” 

Acts 2019, No. 373, § 2: Mar. 8, 2019. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that certain em- 
ployees and contractors of the Depart- 
ment of Workforce Services have access to 
confidential federal income tax informa- 
tion without having undergone a proper 
criminal background investigation; that 
to protect certain financial information, 
any individual that has access to confiden- 
tial federal income tax information should 
have appropriate clearance; and that this 
act is immediately necessary because the 
Department of Workforce Services must 
conform with federal laws and regulations 
regarding confidential federal income tax 
information. Therefore, an emergency is 
declared to exist, and this act being imme- 
diately necessary for the preservation of 
the public peace, health, and safety shall 
become effective on: (1) The date of its 
approval by the Governor; (2) If the bill is 
neither approved nor vetoed by the Gov- 
ernor, the expiration of the period of time 
during which the Governor may veto the 
bill; or (3) If the bill is vetoed by the 
Governor and the veto is overridden, the 
date the last house overrides the veto.” 

Acts 2019, No. 910, § 6346(b): July 1, 
2019. Emergency clause provided: “It is 
found and determined by the General As- 
sembly of the State of Arkansas that this 
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act revises the duties of certain state 
entities; that this act establishes new de- 
partments of the state; that these revi- 
sions impact the expenses and operations 
of state government; and that the sections 
of this act other than the two uncodified 
sections of this act preceding the emer- 
gency clause titled ‘Funding and classifi- 
cation of cabinet-level department secre- 
taries and ‘Transformation and 
Efficiencies Act transition team’ should 
become effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019.” 

Acts 2021, No. 667, § 5, provided: “Ret- 
roactivity. The effective date of this act is 
retroactive to April 1, 2021.” 

Acts 2021, No. 667, § 6: Apr. 1, 2021. 
Emergency clause provided: “It is found 
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and determined by the General Assembly 
of the State of Arkansas that there is an 
urgent need to update and modernize the 
information technology systems for ad- 
ministering ‘unemployment insurance 
claims and to create and apply an over- 
payment prevention and recovery process 
due to a rise in unemployment insurance 
fraud claims; that to combat unemploy- 
ment insurance fraud claims, the Division 
of Workforce Services will modernize its 
systems and create and apply an overpay- 
ment prevention and recovery process to 


prevent, detect, and recover unemploy- 


ment insurance fraud; and that this act is 
necessary because a failure of the system 
could deprive Arkansans of the necessary 
resources to preserve their health and 
well-being. Therefore, an emergency is 
declared to exist, and this act being nec- 
essary for the preservation of the public 
peace, health, and safety shall become 
effective on April 1, 2021.” 


11-10-301. Division of Workforce Services — Creation — Direc- 


tor. 


(a)(1) There is created a division to be known as the “Division of 


Workforce Services”. 


(2) The division shall be administered by a full-time salaried direc- 


tor. 


(3) The Director of the Division of Workforce Services shall be 
appointed by and serve at the pleasure of the Governor. 
(4) The director shall report to the Secretary of the Department of 


Commerce. 


(5) The director shall have resided in the state for at least five (5) 
years and shall be a qualified elector. 

(b) Before entering upon his or her duties, the director shall take and 
subscribe, and file in the office of the Secretary of State, an oath to 
support the United States Constitution and the Arkansas Constitution 
and to faithfully perform the duties of the office upon which he or she is 
about to enter. 

(c) The director shall have such power and authority as he or she 
deems reasonable and proper for the effective administration of this 
chapter and will faithfully perform his or her duties and properly 
account for all funds received and disbursed by him or her under 
authority of this chapter. 

(d) The director shall be the agent for service of process for all legal 
actions arising under this chapter or to which the division shall be 
named a party. 
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(e) The director shall procure an official seal, and every paper 
executed by the director in pursuance of law and sealed with the seal of 
his or her office shall be received in evidence in any court or other 
tribunal in this state and may be recorded in the same manner and with 
like effect as instruments regularly acknowledged. 

(f)(1) The director shall have the authority to institute and prosecute 
in his or her name, as such, all suits, certificates of assessment, and 
other proceedings necessary for the collection of any taxes or overpay- 
ments collectible by him or her and which have become delinquent. 

(2) No deposits of advance costs shall be required of the director in 
any suit or proceedings, nor shall he or she be required to give bond for 
costs, indemnity, or stay as a condition to the institution of any suit or 
proceedings, or to the issuance, service, or execution of any process 
therein, or ancillary thereto, or the appeal from any adverse action. 

(g)(1) The director shall not be required to advance or pay any court 
costs to any court clerk for the institution or prosecution of any suit filed 
in his or her official capacity. 

(2) No bond shall be required of the director in obtaining restraining 
orders, injunctions, or in any other cases where a bond is required to be 
made by a litigant, including supersedeas bond upon appeal. 


History. Acts 1941, No. 391, § 10; No. 6,§ 3; 2005, No. 1705, § 1; 2019, No. 
1945, No. 202, § 1; 1947, No. 398, § 10; 910, §§ 187, 188. 
1955, No. 395, § 27; 1975 (Extended Amendments. The 2019 amendment 


Sess., 1976), No. 1083, § 10; A.S.A. 1947, rewrote (a); and substituted “division” for 
§§ 81-1113, 81-1114; reen. Acts 1987, No. “department” in (d). 
672, § 9; Acts 1991, No. 100, § 5; 1998, 


11-10-302. Criminal background checks. 


(a) The Director of the Division of Workforce Services shall establish 
a criminal background investigation policy for the Division of Workforce 
Services. 

(b)(1) An employee of the Division of Workforce Services or of a 
contractor of the Division of Workforce Services who may be authorized 
by the director to access or view federal tax information as part of the 
employee’s job duties shall authorize: 

(A) The director or his or her designee to obtain a state and federal 
criminal background check at the expense of the Division of Work- 
force Services; and | 

(B) The release of the criminal background check results to the 
director or his or her designee. 

(2) The employee of the Division of Workforce Services or of a 
contractor of the Division of Workforce Services shall be subject to. the 
policy established under subsection (a) of this section that shall include: 

(A) A criminal background check to be conducted by the Identifi- 
cation Bureau of the Division of Arkansas State Police and the 
Federal Bureau of Investigation that includes the taking of finger- 
prints; 
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(B) A criminal background check that satisfies the background 
investigation standards established by the Internal Revenue Service 
with regard to access to federal tax information; 

(C) Acriminal background check to be performed at least one (1) 
time every ten (10) years; 

(D) The Identification Bureau of the Division of Arkansas State 
Police required to forward to the director or his or her designee all 
information obtained as a result of the criminal background check; 

(E) Information received from a criminal background check to be 
used only for the purpose of making decisions regarding the retention 
of an employee in a position in which access to federal tax information 
may be authorized; 

(F) Information received by the director or his or her designee from 
the Identification Bureau of the Division of Arkansas State Police 
under subdivision (b)(2)(D) of this section not to be released to any 
party other than the employee or his or her authorized representa- 
tive; and 

(G)G) An employee who is employed by the Division of Workforce 
Services or by a contractor of the Division of Workforce Services 
required to notify the director or his or her designee of an arrest for 
a misdemeanor or felony offense within twenty-four (24) hours of the 
arrest. 

(ii) Any information received under subdivision (b)(2)(G)(i) of this 

- section shall be used only for the purpose of the director making a 
decision regarding retention of an employee following the arrest. 

(ii1): Failure to provide notice of a subsequent arrest under subdi- 
vision (b)(2)(G)(G) of this section is sufficient grounds for immediate 
termination of the employee’s employment or other action as the 
director or his or her designee deems appropriate. 

(c)(1) An applicant for employment with the Division of Workforce 
Services or with a contractor of the Division of Workforce Services who 
may be authorized by the director to access or view federal tax 
information as part of the applicant’s job duties shall authorize: 

(A) The director or his or her designee to obtain a state and federal 
criminal background check at the expense of the Division of Work- 
force Services; and 

(B) The release of the criminal background check results to the 
director or his or her designee. 

(2) An applicant shall be subject to the policy established under 
subsection (a) of this section that shall include: 

(A) A criminal background check to be conducted by the Identifi- 
cation Bureau of the Division of Arkansas State Police and the 
Federal Bureau of Investigation that includes the taking of finger- 
prints; 

(B) A criminal background check that satisfies the background 
investigation standards established by the Internal Revenue Service 
with regard to access to federal tax information; 

(C) Acriminal background check required to be performed before 
the applicant is employed and granted access to federal tax informa- 
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tion and continued employment conditioned upon favorable informa- 
tion received from the criminal background check; 

(D) The Identification Bureau of the Division of Arkansas State 
Police required to forward to the director or his or her designee all 
information obtained as a result of the criminal background check; 

(EK) Information received from a criminal background check to be 
used only for the purpose of making decisions regarding the employ- 
ment of an applicant in a position in which access to federal tax 
information may or will be authorized; and 

(F) Information received by the director or his or her designee from 
the Identification Bureau of the Division of Arkansas State Police 
under subdivision (c)(2)(D) of this section not to be released to any 
party other than the affected person or his or her authorized 
representative. 


History. Acts 2019, No. 373, § 1. rived from Acts 1979, No. 537, §§ 9, 10; 
Publisher’s Notes. Former § 11-10- 1985, No. 311, §§ 12, 13; A'S.A. 1947, 
302, concerning the Arkansas Employ- §§ 81-1114.1, 81-1114.2; Acts 1989 (1st 


ment Security Department, service tofood Ex. Sess.), No. 238, § 14; 1991, No. 100, 
stamp applicants, was repealed by Acts § 6. 
2007, No. 490, § 2. The section was de- 


11-10-303. Division of Workforce Services — Employee insur- 
ance plans. 


(a) The Director of the Division of Workforce Services is authorized to 
formulate, adopt, and administer plans to provide the regular employ- 
ees of the Division of Workforce Services, as an incident of their 
employment, with group life insurance or insurance against the pay- 
ment of medical and hospital expenses or any similar type of insurance. 

(b) Any plan adopted shall be paid pursuant to the contract entered 
into with one (1) or more insurance companies authorized to do 
business in this state, and it may require the payment of all or any part 
of the premium by the division or by the employees. 

(c) If any plan adopted requires contributions by the employees, the 
director may provide for the withholding of the amount of the employ- 
ees’ contribution from their salaries. However, the contributing share of 
funds paid by the division as the employer shall come from funds 
granted to the agency by the United States Department of Labor for 
such purposes. 

(d) The plan may provide for the continuation of any insurance 
provided on the same or on a different basis upon termination of 
employment or after the retirement of any employee who retires after 
March 3, 1971, pursuant to the Arkansas Public Employees’ Retirement 
System. 

(e) Any plan adopted shall provide benefits similar to those made 
available by the United States Government to its employees generally, 
and the cost thereof per employee shall not exceed the cost per employee 
that the United States Government pays for similar insurance benefits. 
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(f) Participation by any employee of the division in any plan adopted 
shall be on a voluntary basis at the option of the employee. 


History. Acts 1971, No. 220, § 1;A.S.A. 
1947, § 81-1126; Acts 1991, No. 100, 
§§ 7-9; 2019, No. 910, § 189. 

Amendments. The 2019 amendment 
substituted “Division of Workforce Ser- 


vices” in the section heading, and twice in 
(a); substituted “division” for “Depart- 
ment of Workforce Services” in (b), (c), and 
(f); and substituted “United States” for 
“federal” twice in (e). 


vices” for “Department of Workforce Ser- 


11-10-304. Arkansas State Employment Service — Creation. 


(a) The Arkansas State Employment Service is established within 
the Division of Workforce Services. . 

(b) The Director of the Division of Workforce Services, in the conduct 
of the service, shall establish and maintain free public employment 
offices in such numbers and in such places as may be necessary for the 
proper administration of this chapter and for the purpose of performing 
such functions as are within the purview of the Act of the United States 
Congress of June 6, 1933, hereinafter referred to as the “Wagner-Peyser 
Act”. 

(c) The provisions of that act of the United States Congress are 
accepted by this state, and the division is designated and constituted 
the agency of this state for the purposes of that act. 

(d) All moneys received by this state under that act of the United 
States Congress shall be paid into the Employment Security Adminis- 
tration Fund, § 11-10-320, and shall be expended solely for the main- 
tenance of the state system of public employment offices. 

(e)(1) For the purpose of establishing and maintaining free public 
employment offices and promoting the use of their facilities, the director 
is authorized to enter into agreements with the United States Railroad 
Retirement Board, or any other agency of the United States or of this or 
any other state, charged with the administration of any law whose 
purposes are reasonably related to the purposes of this chapter. 

(2) As a part of such agreements, the director may accept moneys, 
services, or quarters as a contribution to the maintenance of the state 
system of public employment offices or as reimbursement for services 
performed. 

(3) All moneys received for these purposes shall be paid into the 
Employment Security Administration Fund. 

(f) In addition to the services and activities otherwise authorized by 
this chapter, the division may perform, or contract for the performance 
of, such other services and activities as shall be specified in contracts for 
payment or reimbursement of the costs thereof made with the United 
States Secretary of Labor, with any federal, state, or local public agency, 
or administrative entity, or with any employer or private for-profit or 
nonprofit organization under, in accordance with, and in furtherance of 
the purposes of the Job Training Partnership Act, Pub. L. No. 97-300 
[repealed]. 


11-10-305 


History. Acts 1941, No. 391, § 12; 
1947, No. 398, § 11; 1949, No. 369, § 8; 
1985, No. 8, § 22; 1985, No. 9, § 22; 
A.S.A. 1947, § 81-1115; Acts 1991, No. 
100, §§ 10-12; 2019, No. 910, §§ 190, 191. 

Amendments. The 2019 amendment 
substituted “within the Division of Work- 
force Services” for “in the Department of 
Workforce Services” in (a); in (b), substi- 


11-10-305. [Repealed.] 


Publisher’s Notes. This section, con- 
cerning State Employment Security Advi- 
sory Council creation, was repealed by 
Acts 2017, No. 540, § 9. The section was 
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tuted “Director of the Division of Work- 
force Services” for “Director of the Depart- 
ment of Workforce Services” and “the 
United States Congress” for “Congress”; 
in (c), substituted “the United States Con- 
gress” for “Congress” and “division” for 
“department”; and substituted “division” 
for “department” in (f). 


1949, No. 155, § 12; 1971, No. 35, § 17; 
1975, No. 609, § 9; A.S.A. 1947, § 81- 
1114; Acts 1991, No. 100, § 13; 1997, No. 
234, § 5; 1997, No. 250, § 60. 


derived from Acts 1941, No. 391, § 11; 


11-10-306. Director — Duties and powers generally. 


(a) It shall be the duty of the Director of the Division of Workforce 
Services to administer this chapter. 

(b)(1) The director shall have power and authority to adopt, amend, 
or rescind such rules, employ such persons, make such expenditures, 
require such reports, make such investigations, and take such other 
action as he or she deems necessary or suitable to that end. 

(2) Beginning on and after January 1, 1995, he or she shail have 
power and authority to equitably resolve issues involving employers or 
claimants if the issues are found to be the result of, or due to, agency 
error. 

(c) Rules shall be effective upon publication in the manner, not 
inconsistent with the provisions of this chapter, which the director shall 
prescribe. 

(d) The director shall determine his or her own organization and 
methods of procedure in accordance with the provisions of this chapter 
and shall have an official seal which shall be judicially noticed. 

(e) Not later than June 30 of each year, the director shall submit to 
the Governor a report covering the administration and operation of this 
chapter during the preceding calendar year and shall make such 
recommendations for amendments to this chapter as he or she deems 
proper. 

(f)(1) The reports shall include a balance sheet of the moneys in the 
funds in which there shall be provided, if possible, a reserve against the 
liability in future years to pay benefits in excess of the then-current 
contributions. This reserve shall be set up by the director in accordance 
with accepted actuarial principles on the basis of statistics of employ- 
ment, business activity, and other relevant factors for the longest 
possible period. 

(2) Whenever the director believes that a change in contribution or 
benefit rates will become necessary to protect the solvency of the fund, 
he or she shall promptly so inform the Governor and the General 
Assembly, and make recommendations with respect thereto. 
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(g)(1) The director, in addition to other provisions of this chapter, is 
authorized to set up and maintain within the Division of Workforce 
Services a unit known as the “Enforcement Unit”. 

(2) The unit may be maintained by a staff adequate to make 
investigations, hold hearings, and take testimony in connection with 
the enforcement of this chapter to the end that fraudulent claims on the 
part of claimants and the violation of this chapter on the part of 
employers may be curtailed to the minimum possible. 

(3) The employees of the unit shall have authority to make audits, 
investigate records and books of employers, hold hearings, administer 
oaths, and subpoena witnesses, papers, books, and records in connec- 
tion with the investigations. 

(4)(A) The subpoena shall be effective in any part of this state, and 

any circuit court either in term time or vacation may by order require 

additional witnesses or the production of other relevant evidence 
subpoenaed by the director or any other person duly authorized by 
the director. 

(B) The court may compel obedience to its order by procedure of 
contempt. : 


History. Acts 1941, No. 391, § 11; The 2019 amendment by No. 910 sub- 


1953, No. 162, § 16; A.\S.A. 1947, § 81- 
1114; Acts 1991, No. 100, § 14; 1995, No. 
519, § 2; 2019, No. 315, §§ 807, 808; 
2019, No. 910, $5 192, 193, 

Amendments. The 2019 amendment 
by No. 315 deleted “and regulations” fol- 
lowing “rules” in (b)(1) and (c). 


11-10-307. Director — Rules. 


stituted “Director of the Division of Work- 
force Services” for “Director of the Depart- 
ment of Workforce Services” in (a); and, in 
(g)(1), substituted “within the Division of 
Workforce Services” for “in the Depart- 
ment of Workforce Services” and “‘En- 
forcement Unit’” for “enforcement unit”. 


(a)(1) General and special rules may be adopted, amended, or re- 
scinded by the Director of the Division of Workforce Services only after 
public hearing or opportunity to be heard thereon, on which proper 


notice has been given. 


(2) General rules shall become effective ten (10) days after filing with 
the Secretary of State and publication in one (1) or more newspapers of 


general circulation in this state. 


(3) Special rules shall become effective ten (10) days after notifica- 
tion to or mailing to the last known address of the individuals or 


employing units affected thereby. 


(b) Rules may be adopted, amended, or rescinded by the director and 
shall become effective in the manner and at the time prescribed by the 


director. 


History. Acts 1941, No. 391, § 11; 
A.S.A. 1947, § 81-1114; Acts 2019, No. 
315, § 809; 2019, No. 910, § 194. 

Amendments. The 2019 amendment 
by No. 315 substituted “Rules” for “Regu- 
lations” in (b). 


The 2019 amendment by No. 910 sub- 
stituted “Director of the Division of Work- 
force Services” for “Director of the Depart- 
ment of Workforce Services” in (a)(1). 
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11-10-308. Director — Administrative determinations of cover- 
age. 


(a) The Director of the Division of Workforce Services may, upon his 
or her own motion or upon application of an employing unit, after notice 
and opportunity for hearing, make findings of fact and, on the basis 
thereof, determinations with respect to whether an employing unit 
constitutes an employer and whether services performed for or in 
connection with the business of an employing unit constitute employ- 
ment for that employing unit. 

(b)(1) However, the director may at his or her own instance and shall 
upon the application of any interested party, certify the question of 
coverage to the Board of Review for its determination. 

(2) An appeal may be taken from a determination made by the 
director to the board on all matters with respect to coverage determined 
by the director within twenty (20) days after the mailing of notice of the 
findings and determination to the employing unit or, in the absence of 
mailing, within twenty (20) days after the delivery of the notice. 

(c) If supported by substantial evidence and in the absence of fraud, 
a determination of the director, in the absence of appeal therefrom, and 
a determination of the board shall be conclusive except as to errors of 
law for all purposes of this chapter except as herein otherwise provided 
and, together with the record therein made, shall be admissible in any 
subsequent judicial proceeding involving liability for contributions. 

(d) A review of the determination made by the director or the board 
may be had by filing a petition for review in the Court of Appeals within 
thirty (30) calendar days after the mailing of notice of the determina- 
tion to the employing unit’s last known address, or in the absence of 
mailing, within thirty (30) calendar days after the delivery of the notice. 

(e)(1) A determination of the director which has not been appealed 
and a determination of the board, as provided for in this section, 
together with the record thereof, may be introduced in any proceeding 
involving a claim for benefits. 

(2) The facts therein found and the determination therein made shall 
not be binding if evidence to the contrary is introduced in the hearing 
on the claim for benefits. 

(f)(1) Any party appealing a determination of the director to the 
board or the court shall be required to file quarterly reports and pay all 
contributions, penalties, or interest due and owing during the appeal 
process. 

(2) Upon finalization of the appeal, if it is found that no tax is owed 
or a lesser tax, penalty, or interest is owed, then that amount shall be 
refunded or credited to the employer’s account. 


History. Acts 1941, No. 391, § 11; 234, § 6; 2005, No. 902, § 1; 2019, No. 
1948, No. 138, § 14; 1979, No. 252, § 3; 910,§ 195. 
1985, No. 8, § 14; 1985, No. 9, § 14; Amendments. The 2019 amendment 
A.S.A. 1947, § 81-1114; Acts 1997, No. substituted “Director of the Division of 


145 


Workforce Services” for “Director of the 
Department of Workforce Services” in (a). 
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CASE NOTES 


ANALYSIS 


Covered Employment. 
Exemptions. 


Covered Employment. 

In-home tutoring company _ that 
matched tutors with clients who needed 
tutoring was required to pay unemploy- 
ment insurance taxes for the services per- 
formed by its tutors as the company’s 
relationship with its tutors constituted 
covered employment. Jori Enterprises, 
LLC v. Dir., Dep’t of Workforce Servs., 
2015 Ark. App. 634, 474 S.W.3d 910 
(2015). 


Exemptions. 
Director of the Department of Work- 
force Services properly found that a cir- 


cuit court was not exempt from unemploy- 
ment-insurance-tax liability with respect 
to a mentor in a program designed to aid 
in the prevention of juvenile delinquency; 
the court’s relationship with the mentor 
constituted covered employment where 
the court failed to establish that the men- 
tor was customarily engaged in an inde- 
pendently established trade, occupation, 
profession, or business of the same nature 
as that involved in the service performed 
for the court. Jefferson-Lincoln County 
Circuit Court v. Dir., Dep’t of Workforce 
Servs. Employer Contributions Unit, 2015 
Ark. App. 485, 469 S.W.3d 817 (2015). 


11-10-309. Director — Publication of rules, reports, etc. 


The Director of the Division of Workforce Services shall make 
available for distribution to the public the text of this chapter, his or her 
general and special rules, his or her annual report to the Governor, and 
any other material he or she deems relevant and suitable and shall 
furnish the materials to any person upon application therefor. 


History. Acts 1941, No. 391, § 11; 
1985, No. 8, § 15; 1985, No. 9, § 15; 
A.S.A. 1947, § 81-1114; Acts 2019, No. 
315, § 810; 2019, No. 910, § 196. 

Amendments. The 2019 amendment 
by No. 315 deleted “regulations and” pre- 
ceding “general”. 


The 2019 amendment by No. 910 sub- 
stituted “Director of the Division of Work- 
force Services” for “Director of the Depart- 
ment of Workforce Services”. 


11-10-310. Director — Personnel. 


(a) Subject to other provisions of this chapter, the Director of the 
Division of Workforce Services is authorized to appoint, fix the compen- 
sation, and prescribe the duties and powers of such officers, accoun- 
tants, attorneys, experts, and other persons as may be necessary in the 
performance of his or her duties under this chapter. 

(b) The director may delegate to any such person such power and 
authority as he or she deems reasonable and proper for the effective 
administration of this chapter and may, in his or her discretion, bond 
any person handling moneys or signing checks hereunder. 

(c) The director is authorized and directed to provide for a merit 
system covering all persons employed in the administration of this 
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chapter and shall have authority, by rule, to provide for all matters that 
are appropriate to the maintenance of this system on the basis of 
efficiency and fitness. 

(d) The director is authorized to adopt such rules as may be neces- 
sary to meet personnel standards promulgated by the Social Security 
Board pursuant to the Social Security Act; and the Wagner-Peyser Act, 
and to provide for the maintenance of the merit system required under 
this section in conjunction with any merit system applicable to any 
other state agency which meets the personnel standards promulgated 
by the board. 


History. Acts 1941, No. 391, § 11; The 2019 amendment by No. 910 sub- 


A.S.A. 1947, § 81-1114; Acts 2019, No. 
315, § 811;.2019, No. 910, § 197. 
Amendments. The 2019 amendment 


stituted “Director of the Division of Work- 
force Services” for “Director of the Depart- 
ment of Workforce Services” in (a). 


by No. 315 substituted “rule” for “regula- 
tion” in (c); and substituted: “rules” for 
“regulations” in (d). 


11-10-311. Employment stabilization. 


The Director of the Division of Workforce Services shall take all 
appropriate steps to reduce and prevent unemployment, to encourage 
and assist in the adoption of practical methods of vocational training, 
retraining, and vocational guidance, to investigate, recommend, advise, 
and assist in the establishment and operation by municipalities, 
counties, planning districts, school districts, and the state of programs 
for public works to be used in times and places of economic downturn 
and high unemployment for the purpose of promoting the employment 
of unemployed and underemployed workers throughout the state, and 
to these ends, to carry on research and such investigations as he or she 
shall deem necessary and to publish the results thereof. 


History. Acts 1941, No. 391, § 11; 
1975, No. 609, § 10; A.S.A. 1947, § 81- 
1114; Acts 1991, No. 100, § 15; 2017, No. 
540, § 10; 2019, No. 910, § 198. 

Amendments. The 2017 amendment 
deleted “with the advice and aid of the 


State Employment Security Advisory 
Council” following “Workforce Services”. 

The 2019 amendment substituted “Di- 
rector of the Division of Workforce Ser- 
vices” for “Director of the Department of 
Workforce Services”. 


11-10-312. Federal-state cooperation. 


(a) In the administration of this chapter, the Director of the Division 
of Workforce Services shall cooperate with the United States Depart- 
ment of Labor to the fullest extent consistent with the provisions of this 
chapter and shall take such action, through the adoption of such 
appropriate rules, administrative methods, and standards as may be 
necessary to secure to this state and its citizens all advantages 
available under the provisions of the Social Security Act that relate to 
unemployment compensation, the Federal Unemployment Tax Act, the 
Wagner-Peyser Act, and the Federal- State Extended Unemployment 
Compensation Act of 1970. 
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(b) In the administration of the provisions in §§ 11-10-534 — 11-10- 
548, which are enacted to conform with the requirements of the 
Federal-State Extended Unemployment Compensation Act of 1970, the 
director shall take such action as may be necessary to: 
(1) Ensure that the provisions are so interpreted and applied as to 


meet the requirements of the federal act referred to in this subsection 


as interpreted by the United States Department of Labor; and 

(2) Secure to this state the full reimbursement of the federal share of 
extended benefits paid under this chapter that are reimbursable under 
the federal act referred to in this subsection. 


History. Acts 1941, No. 391, § 11; 
1971, No. 35, § 17; 1985, No. 8, § 16; 
1985, No. 9, § 16; A.S.A. 1947, § 81-1114; 
Acts 2019, No. 315, § 812; 2019, No. 382, 
§ 3; 2019, No. 910, § 199. 

Amendments. The 2019 amendment 
by No. 315 deleted “regulations” following 


The 2019 amendment by No. 382 de- 
leted “the Job Training Partnership Act” 
following “the Wagner-Peyser Act” in (a). 

The 2019 amendment by No. 910 sub- 
stituted “Director of the Division of Work- 
force Services” for “Director of the Depart- 
ment of Workforce Services” in (a), 


“rules” in (a). 


11-10-3183. Compensation based on multiple-state earnings. 


(a) The Director of the Division of Workforce Services shall partici- 
pate in any arrangements for the payment of compensation on the basis 
of combining an individual’s wages and employment covered under this 
chapter with his or her wages and employment covered under the 
unemployment compensation laws of other states which are approved 
by the United States Secretary of Labor in consultation with the state 
unemployment compensation agencies as. reasonably calculated. to 
assure the prompt and full payment of compensation in those situations 
and which include provisions for: 

(1) Applying the base period ofa single state law to a claim involving 
the combining of an individual’s wages and employment covered under 
two (2) or more state unemployment compensation laws; and 

(2) Avoiding the duplicate use of wages and employment by reason of 
such combining. 

(b)(1) Any and all wage and employment information necessary for 
the carrying out of the arrangements shall be promptly provided by 
employers upon request by the director. 

(2) Willful failure to promptly provide the information shall subject 
an employer to the penalties set forth in § 11-10-106(b). 


History. Acts 1971, No. 35, § 20; 1985, 
No. 8, § 30; 1985, No. 9, § 30; A.S.A. 
1947, § 81-1123; Acts 1991, No. 100, § 16; 
2019, No. 910, § 200. 

Amendments. The 2019 amendment 


substituted “Director of the Division of 
Workforce Services” for “Director of the 
Department of Workforce Services” in the 
introductory language of (a). 
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11-10-314. Disclosure of information. 


(a)(1) Except as otherwise provided in this section, information 
obtained by the Director of the Division of Workforce Services from any 
employing unit or individual pursuant to the administration of this 
chapter and any determination as to the rights or status of any 
employer or individual made by the director pursuant to the adminis- 
tration of this chapter shall be held confidential, shall be protected by 
government privilege, and is exempt from the Freedom of Information 
Act of 1967, § 25-19-101 et seq. 

(2)(A) The information in subdivision (a)(1) of this section shall not 

be used in any action or proceeding before any court, administrative 

tribunal, or body except those created by this chapter unless the 

Division of Workforce Services is a party, a real party in interest, or 

a complainant therein or unless the litigation involves criminal 

actions associated with this chapter. 

(B) This information shall not be otherwise disclosed or be open to 
public inspection in any manner revealing the individual’s or employ- 
ing unit’s identity. 

(b)(1) Upon request, information from the records of the Division of 
Workforce Services that concerns a claim for benefits shall be provided 
to any interested party to the extent necessary for the proper represen- 
tation of his or her position in any proceeding under this chapter. 

(2) Notwithstanding any other provision of this chapter or any other 
law: 

(A) Upon request, a claimant may be provided with any informa- 
tion contained only in the payment record of his or her unemployment 
insurance benefit claim or with information on his or her most recent 
monetary determination; 

(B) In the absence of a pending proceeding under this chapter, 
confidential information from the records of the Division of Workforce 
Services may upon request be provided only to an: 

(i) Individual to the extent that the information was provided by 
that individual; or 

(ii) Employer to the extent that the information was provided by 
that employer; and 

(C) Upon request, a job applicant may be provided with evidence of 
his or her registration for work. 

(3) An individual or employer who may obtain confidential informa- 
tion under this subsection may authorize the disclosure of the confi- 
dential information on his or her behalf on the basis of informed consent 
as follows: | 

(A) To an agent who acts for or in the place of an individual or an 
employer by the authority of that individual or employer as follows: 

(i) Upon presentation of a written release from the individual or 
business being represented, or if a release is not practical, upon the 
presentation of a form of consent as is permitted by the agency in 
accordance with state law; 
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(ii) In the case of an elected official performing constituent ser- 
vices, upon presentation by the official of reasonable evidence, 
including a letter from the individual or employer requesting the 
official’s assistance or a written record of a telephone or electronic 
request from the individual or employer, that the individual or 
employer has authorized the disclosure; or 

(iii) In the case of an attorney retained for purposes related to 
unemployment compensation law, upon the attorney’s asserting that 
he or she represents the individual or employer in that matter; or 

(B) To a third party, other than an agent, or a disclosure made on 
an ongoing basis even if to an agent, but only if: 

(i) The recipient of the confidential information obtains a written 
release from the individual or employer to whom the information 
pertains that: 

(a) Is signed by the individual or employer to whom the confiden- 
tial information pertains; 

(6) Contains a statement specifically identifying the confidential 
information to be disclosed; 

(c) Contains a statement that state government files will be 
accessed to obtain the confidential information; 

(d) Contains a statement of the specific purpose or purposes for 
which the confidential information is sought, and a statement that 
confidential information obtained under the release will be used only 
for that purpose or purposes; and 

(e) Contains a statement indicating all the parties who may 
receive the confidential information disclosed; and 

(ii) The purpose for which confidential information may be dis- 
closed under subdivision (b)(3)(B)(i) of this section is limited to: 

(a) Providing a service or benefit to the individual signing the 
release that such individual expects to receive as a result of signing 
the release; or 

(6) Carrying out administration or evaluation of a public program 
to which the release pertains. 

(c)(1) Except as otherwise provided in this section, upon request, the 
director may provide the confidential information to a public official for 
use in the performance of his or her official duties in compliance with 
applicable state and federal law. 

(2) Confidential information that may be disclosed to a public official 
may also be disclosed to the agent or contractor of the public official, 
subject to the same terms and conditions applicable to the disclosure to 
the public official and subject to the written agreement between the 
director and the public official that the public official shall be respon- 
sible for ensuring that the agent or contractor complies with the 
requirements of applicable state and federal law. 

(d)(1)(A) The confidential information may be made available to any 

agency of this or any other state, or to any federal agency charged 

with the administration of an unemployment compensation law or 
the maintenance of a system of public employment offices, to the 
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Internal Revenue Service for unemployment compensation tax ad- 

ministration, to the United States Citizenship and Immigration 

Services for verifying the claimant’s immigration status, to the Office 

of Federal Contract Compliance Programs, to the United States 

Bureau of Labor Statistics for use exclusively for statistical purposes 

under a cooperative agreement, or to any state or federal agency for 

income or eligibility verification purposes if mandated by Pub. L. No. 

98-369 and implementing regulations promulgated thereunder by 

the United States Department of Labor or unless otherwise provided 

for in this section and §§ 11-10-3806 — 11-10-312 and 11-10-315 — 

11-10-318. 

(B) The information obtained in connection with the administra- 
tion of the employment service may be made available to persons or 
agencies for purposes appropriate to the operation of a public em- 
ployment service. 

(2) Upon request, the director shall furnish to any agency of the 
United States charged with the administration of public works or 
assistance through public employment and may furnish to any state 
agency similarly charged, the name, address, ordinary occupation, and 
employment status of each recipient of benefits and the recipient’s 
rights to further benefits under this chapter. 

(e) The director may request the United States Comptroller of the 
Currency to cause an examination of the correctness of any return or 
report of any national banking association rendered pursuant to the 
provisions of this chapter and may in connection with this request 
transmit any report or return to the United States Comptroller of the 
Currency as provided in applicable state and federal law. 

(f) Upon request, the director shall make unemployment compensa- 
tion records available to the United States Railroad Retirement Board 
and shall furnish copies of the records to the United States Railroad 
Retirement Board as the United States Railroad Retirement Board 
deems necessary for its purposes. 

(g)(1) Information obtained in the administration of this chapter and 
in the administration of and concerning programs under the Workforce 
Innovation and Opportunity Act, Pub. L. No. 113-128, by the Division of 
Workforce Services, in compliance with applicable state and federal 
law, may be disclosed: 

(A) To public officials; 

(B) To agents or contractors of public officials; and 

(C) On the basis of informed consent. 

(2)(A) In order to comply with section 116(e)(4) of the Workforce 

Innovation and Opportunity Act, Pub. L. No. 113-128, the director 

shall, to the extent practicable, cooperate in the conduct of evalua- 

tions of state programs as identified in section 116(e)(1) of the 

Workforce Innovation and Opportunity Act, Pub. L. No. 1138-128, 

including related research projects and as provided for by the United 

States irae 5 of Labor or the United States Secretary of Educa- 

tion. 
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(B) Upon request, the director shall make confidential information 
available to a federal official or an agent or contractor of a federal 
official requesting the information in the course of the evaluations. 
(h)(1)(A) Upon request of a public agency administering or supervis- 
ing the administration of a state plan of Temporary Assistance for 
Needy Families approved under Part A of Title IV of the Social 
Security Act, or the administration of a state plan of medical 
assistance approved under Title XIX of the Social Security Act, the 
administration of a state plan of food stamps approved under the 
Food Stamp Act of 1977, Pub. L. No. 95-118, request of a public 
agency charged with any duty or responsibility authorized or re- 
quired under the Child Support and Establishment of Paternity 
Program provisions of Part D of Title IV of the Social Security Act, or 
request of officers or employees of the United States Department of 
Agriculture, the director shall furnish to the public agency informa- 
tion contained in the files of the Division of Workforce Services with 
respect to any individual specified in the request as to whether the 
individual is receiving, has received, or has made application for 
unemployment compensation, the date the individual was deter- 
mined eligible or ineligible, the date the individual’s claim was 
exhausted, the weekly benefit amount actually paid and the date 
paid, the individual’s weekly benefit amount, whether the individual 
is receiving or has received wages, the name and address of the 
employer from whom the wages have been received and the amount 
of any wages received by the individual, the current or most recent 
home address of the individual, whether the individual has refused 
an offer of employment, and, if so, a description of the employment so 
offered, including, but not limited to, the terms, conditions, and rate 
of pay therefor. 

(B) The requesting agency shall reimburse the Division of Work- 
force Services for costs incurred in providing the requested informa- 
tion. 

(2) The director shall promulgate rules establishing such safeguards 
as are necessary to ensure that information disclosed as authorized in 
this section to state and local child support enforcement agency officers 
and employees is used only for purposes of establishing and collecting 
child support obligations from and locating individuals owing the 
obligations and to ensure that information disclosed as authorized in 
this section to officers and employees of the United States Department 
of Agriculture and to officers and employees of any state food stamp 
agency is used only for purposes of determining an individual’s eligi- 
bility for benefits or the amount of benefits under the food stamp 
program established under the Food Stamp Act of 1977. 

(3) Information requested by the Department of Human Services 
and the Department of Finance and Administration under this subsec- 
tion shall be released to the appropriate divisions of the respective 
departments on a basis in accordance with a plan to be developed 
between the appropriate division of each department and the Division 
of Workforce Services. 
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(4)(A) In addition to the above, wage information contained in the 
records of the Division of Workforce Services shall be made available 
to the extent necessary for purposes of determining an individual’s 
eligibility for aid or services or the amount of the aid or services to 
which an individual may be entitled under a state plan for aid and 
services to needy families with children approved under Part A of 
Title IV of the Social Security Act to a state or political subdivision 
thereof charged with the responsibility of making the determinations 
when the information is specifically requested on an individual by 
name and Social Security number by the state or political subdivision 
for those purposes. 

(B) The governmental agency or entity requesting any information 

under this subsection shall reimburse the Division of Workforce 
Services for any and all costs incurred by the agency in making the 
requested information available. 
(5)(A)G) Officers or employees of the United States Department of 
Housing and Urban Development and representatives of a public 
housing agency shall be entitled to certain wage and unemployment 
compensation information with respect to individuals applying for or 
participating in any housing assistance program administered by the 
United States Department of Housing and Urban Development as 
provided for in section 308 of the Social Security Act at 42 U.S.C. 
§ 503 but only as and to the extent mandated by Section 904(c) of 
Pub. L. No. 100-628, the McKinney Homeless Act, and implementing 
regulations. 

(ii) All requests received by the director under this subsection 
shall be processed within three (3) business days. 

(B) The requesting agency shall reimburse the Division of Work- 

force Services for the costs incurred in providing the requested 
information. 
(i)(1)(A)G@) All records, files, and documents of the Division of Work- 
force Services pertaining to claims, benefit payments, assessments, 
contributions, disqualifications for benefits, removals of disqualifica- 
tions for benefits, charges and credits to accounts, and classification 
of employers, wherever located, which relate in any way to an 
employer or an employee of the employer shall be made available at 
all times for examination by an affected employer, a claimant, or the 
duly authorized representative of an employer or a claimant. 

(ii) But no record, file, or document shall be removed from the 
custody of the Division of Workforce Services. 

(B)G) Any information made available under this provision to a 
claimant shall be information pertaining only to that claimant. 

(ii) Any information made available under this provision to an 
affected employer shall be information pertaining only to that em- 
ployer. | 
(2) No finding of fact or conclusion of law contained in a decision of 

the Division of Workforce Services, an appeals hearing officer, the | 
Board of Review, or a court obtained under this chapter shall have a 
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preclusive effect in any other action or proceeding except proceedings 
under this chapter. 

(j(1) To the extent necessary for the proper verification of transac- 
tions affecting his or her account as provided in §§ 11-10-701 — 
11-10-715, upon receipt by the director of a request from an affected 
employer for information concerning benefits paid to a claimant who 
has been a base period employee of the employer, the director shall, as 
promptly as possible, furnish information regarding the periods of time 
for which benefits were paid and the amount of benefits chargeable to 
the employer that have been paid to the claimant up to the date of the 
employer’s request for each worker the employer properly identifies in 
his or her request by Social Security number and name. 

(2) However, information regarding benefits charged more than one 
(1) year prior to the last computation date may not be given. 

(k)(1)(A) Upon receipt of a subpoena of a Workers’ Compensation 

Commission administrative law judge by the director, information 

from an individual’s claim record or from his or her application for 

work may be made available to the Workers’ Compensation Commis- 
sion for use in making administrative determinations under the 

Workers’ Compensation Law, § 11-9-101 et seq., in court proceedings 

under that law, or in other actions reasonably necessary for the 

proper administration of the law. 

(B) Photocopies of Division of Workforce Services records contain- 
ing the information shall be received in evidence in any court or 
administrative proceeding had under the law provided that the copies 
have been sealed with the official seal of the director. 

(2) The director shall not be obligated to make the information 
available unless: 

(A) The subpoena is delivered at least five (5) work days prior to 
the date the information is required; and 

(B) Payment of fifty dollars ($50.00) for the cost of producing the 
information is made or tendered at the time of service of the order or 
within three (3) working days of service of the order. 

(1)(1) Upon receipt of an order from a court of record of this state by 
the director for information pertaining to an individual’s current wage 
file and unemployment benefit payment record as contained in the 
records of the Division of Workforce Services, the information shall be 
made available to the court for the purpose of determining an amount 
of support to be set during a proceeding for the establishment or 
collection of child support obligations, or both. 

(2) A photocopy of the records containing the information or a 
statement that no information for the requested individual is contained 
in the file of the Division of Workforce Services under the official seal of 
the director shall be received into evidence in the court of record. 

(3) The court order shall be satisfied by mailing the document under 
seal directly to the court of record within ten (10) working days of 
receipt of the court order unless a motion challenging the information is 
filed or a subpoena is issued requiring the appearance of an employee of 
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the Division of Workforce Services with the court within thirty (30) days 
prior to the trial. 

(4) The director shall comply with the court order for information if 
the following conditions are met: 

(A) The order is delivered at least ten (10) workdays prior to the 
date that the information is required; 

(B) The court order includes the name and Social Security number 
of the individual for whom information is requested; and 

(C) The court order is accompanied by the payment of ten dollars 

($10.00) by the moving party seeking the information to the Division 

of Workforce Services for costs associated with producing the infor- 

mation. 

(5) Provided, however, the Division of Workforce Services may not 
release information under this subsection if the United States Secre- 
tary of Labor rules that release of the information would be grounds to 
find that the state is in substantial noncompliance with 42 U.S.C. § 503 
or 26 U.S.C. § 3304. 

(m)(1) The director may provide information or take other actions 
necessitated by the Personal Responsibility and Work Opportunity 
Reconciliation Act of 1996, Pub. L. No. 104-1983. 

(2) The director may furnish wage and claim information to the state 
and national New Hire Directories created by Pub. L. No. 104-193 for 
the purposes of locating individuals to establish paternity and to 
establish, modify, or enforce child support orders. The director may 
authorize state and local child support enforcement agencies to disclose 
unemployment compensation data to an agent and may permit state 
and local child support enforcement agencies to access such data for 
establishing paternity and other purposes. 

(3) Information requested pursuant to Pub. L. No. 104-193 shall only 
be released in accordance with an agreement between the Division of 
Workforce Services and the appropriate state or federal agency. Safe- 
guards protecting the confidentiality of such data and reimbursement 
of costs for providing such information. will be made part of the 
agreement. 

(n) The State Department for Social Security Administration Dis- 
ability Determination may be provided employee wage files and unem- 
ployment claim records for the purpose of investigations for potential 
fraud. The State Department for Social Security Administration Dis- 
ability Determination is strictly prohibited from making any disclosure 
or redisclosure of the confidential information which may be made 
available to it under this subsection. Reasonable costs will be required 
for producing this information. 

(0) The Workers’ Compensation Fraud Investigation Unit may be 
furnished pursuant to a subpoena any individual’s wage file and 
unemployment benefit payment record as contained in the records of 
the Division of Workforce Services. These records are being provided for 
the sole purpose of investigating potential workers’ compensation 
fraud. The Workers’ Compensation Fraud Investigation Unit is strictly 
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prohibited from making any disclosure or redisclosure of the confiden- 
tial information which may be made available to it under the provisions 
of this subsection. However, records provided to the Workers’ Compen- 
sation Fraud Investigation Unit pursuant to this subsection may be 
made part of a Workers’ Compensation Fraud Investigation Unit 
referral for criminal charges to a local prosecutor under § 11-9- 
106(d)(3) and used in any resulting criminal trial or prosecution, 
including cases tried by employees of the Workers’ Compensation Fraud 
Investigation Unit under the provisions of § 11-9-106(e)(2). Reasonable 
costs may be required for producing the subpoenaed information. 
(p)(1)(A) The director or a recipient of confidential information, when 
served with a subpoena or other compulsory process for production of 
confidential information or testimony upon a matter concerning the 
confidential information, shall file and diligently pursue a motion to 
quash the subpoena or other compulsory process if the court has not 
already ruled on the disclosure or if other means of avoiding the 
disclosure are unsuccessful. 

(B) The director or recipient of confidential information may 
disclose the confidential information only if the motion to quash is 
denied, but then only under such terms as the court orders to protect 
the confidentiality of the information and to reimburse the costs of 
disclosure to the Division of Workforce Services. 

(C) The recipient of confidential information, as a condition of 
receiving such information, shall be required to notify the director 
immediately upon being served with a subpoena or other compulsory 
process seeking disclosure of confidential information. 

(2) The motion to quash is not required by the director if: 

(A) The subpoena or other compulsory process has been served, 
and a court of competent jurisdiction has previously issued a binding 
precedential decision that requires disclosures of this type, or a 
well-established pattern of prior court decisions has required disclo- 
sures of this type; or 

(B)G) The subpoena is issued by a local, state, or federal govern- 
mental official with authority to obtain the information by subpoena, 
other than a clerk of court on behalf of a litigant. 

(ii) The director may provide the confidential information to these 

officials without the actual issuance of a subpoena if the official 
provides the director with information from which the director may 
determine that the official has subpoena authority for the informa- 
tion to be disclosed in compliance with the requirements of applicable 
state and federal law. 
(3)(A) The director may release information in the possession of the 
Division of Workforce Services to federal public officials in the 
performance of their official duties acting through the United States 
Attorney’s office. 

(B) The information will be disclosed under an information ex- 
change agreement with the United States Attorney’s office, which will 
ensure the protection of the confidentiality of the information and the 
cost of providing the information. 
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(q)(1) To perform audit and compliance duties, federal and state 
agencies may be provided unemployment insurance contribution infor- 
mation reported by companies doing business in Arkansas, including 
without limitation employer name, employer address, employer tele- 
phone number, federal employer identification number, and tax identi- 
fication number of employees. 

(2) The recipient agency shall not make any disclosure or redisclo- 
sure of the confidential information provided under subdivision (q)(1) of 
this section. 

(r)(1)(A) Grant funds paid to the state for unemployment compensa- 

tion administration may be used to pay only the costs of those 

disclosures necessary for the proper administration of the unemploy- 
ment compensation program in accordance with the requirements of 
applicable state and federal law. 

(B) All other costs for disclosures of confidential information shall 
be paid to the Division of Workforce Services by the recipient as a 
condition of receipt of the information in accordance with the require- 
ments of applicable state and federal law. 

(2)(A) The director and the recipient of confidential data under this 

section shall enter into a data-sharing agreement in accordance with 

the requirements of applicable state and federal law. 

(B) In the event that a data-sharing agreement is not required, the 
recipient shall safeguard and hold secure the confidential data in 
accordance with the requirements of applicable state and federal law. 

(C) A publication of an analysis of confidential data shall be done 
in strict accordance with the rules used by the agency and as 
prescribed by the United States Bureau of Labor Statistics to prevent 
the disclosure of individual employer or individual claimant informa- 
tion, unless otherwise specifically authorized by federal law. 


History. Acts 1941, No. 391, § 11; tion Department” in the introductory lan- 


1949, No. 155, § 18; 1977, No. 226, § 1; 
1977, No. 376, § 15; 1981, No. 43, § 16; 
1983, No. 482, § 32; 1985, No. 8, §§ 17- 
21; 1985, No. 9, §§ 17-21; 1985, No. 293, 
§ 1; 1985, No. 923, § 1;A.S.A. 1947, § 81- 
1114; Acts 1987, No. 758, § 19; 1989, No. 
420, §§ 3, 4; 1991, No. 100, §§ 17-21; 
1991, No. 869, § 1; 1993, No. 6, § 4; 1995, 
No. 519, §§ 3, 4; 1997, No. 234, §§ 7-11; 
1997, No. 540, § 14; 1999, No. 1116, 
§§ 6-8; 2001, No. 1367, §§ 1, 2; 2001, No. 
1467, § 2; 2001, No. 1477, § 1; 2003, No. 
1223, § 3; 2003, No. 1341, §§ 1, 2; 2005, 
No. 1845, § 2; 2009, No. 273, § 1; 2009, 
No. 504, § 1; 2015, No. 907, § 1; 2017, No. 
707, § 14; 2019, No. 242, § 1; 2019, No. 
315, §§ 813-815; 2019, No. 910, §§ 201- 
220; 2021, No. 649, §§ 1-10. 
Amendments. The 2017 amendment 
substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 


guage of (j)(5) and in (j)(5)(B). 

The 2019 amendment by No. 242 in- 
serted “and the Arkansas Economic Devel- 
opment Commission” in the introductory 
language of (j)(1); substituted “either the 
Arkansas Economic Development Council 
or the Arkansas Economic Development 
Commission” for “the commission” in 
(j)(1)((B); and made stylistic changes. 

The 2019 amendment by No. 315 sub- 
stituted “rule” for “regulation” in (b)(2)(A) 
and (c)(1)(A); and substituted “rules” for 
“regulations” in (e)(2). 

The 2019 amendment by No. 910 sub- 
stituted “Director of the Division of Work- 
force Services” for “Director of the Depart- 
ment of Workforce Services” in (a)(1); 
substituted “Division of Workforce Ser- 
vices” for “Department of Workforce Ser- 
vices” throughout the section; substituted 
“Temporary Assistance for Needy Fami- 
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lies” for “Aid to Families with Dependent 
Children” in (e)(1)(A); substituted “Divi- 
sion of Environmental Quality” for “Ar- 
kansas Department of Environmental 
Quality” in (j)(6); in the introductory lan- 
guage of (n)(1), deleted “Beginning on and 
after January 1, 1995” at the beginning; 
and made stylistic changes. 

The 2021 amendment repealed former 
(h), G), (k), Gm), (n), and (r)(4); added 
present (c), (f), (g), and (r); added “and is 
exempt from the Freedom of Information 
Act of 1967, § 25-19-101 et seq.” in (a)(1); 
in (a)(2)(A), inserted “in subdivision (a)(1) 
of this section” and substituted “associ- 
ated with” for “brought under provisions 
of”; rewrote (b) and present (d)(1)(A); in 
present (e), substituted “applicable state 
and federal law” for “section 1606(c) [re- 
pealed] of the Internal Revenue Code of 
1939”; deleted “Effective July 1, 1997” 
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from present (m)(1); rewrote present (p)(1) 
and (p)(2); substituted “federal and state 
agencies” for “the Department of Finance 
and Administration” in present (q)(1); and 
substituted “recipient agency” for “De- 
partment of Finance and Administration” 
in present (q)(2). 

U.S. Code. The Personal Responsibil- 
ity and Work Opportunity Reconciliation 
Act of 1996, Pub. L. 104-193, referred to in 
this section, is codified throughout Title 
42 and other titles of the U.S. Code. See, 
e.g., 42 U.S.C. § 601 et seq.; 8 U.S.C. 
§ 1611 et seq. 

The Workforce Innovation and Opportu- 
nity Act, Pub. L. No. 113-128, referred to 
in this section, is codified generally as 29 
U.S.C. § 3101 et seq. Section 116 of the 
Workforce Innovation and Opportunity 
Act, referred to in subsection (g) of this 
section, is codified as 29 U.S.C. § 3141. 


11-10-315. Authority to administer oaths, issue subpoenas, etc. 


In the discharge of the duties imposed by this chapter, the Director of 
the Division of Workforce Services, the chair of an appeal tribunal, the 
members of the Board of Review, and any duly authorized representa- 
tive of any of them shall have power to administer oaths and affirma- 
tions, take depositions, certify to official acts, and issue subpoenas to 
compel the attendance of witnesses and the production of books, papers, 
correspondence, memoranda, and other records deemed necessary as 
evidence in connection with disputed claims or the administration of 
this chapter. 


substituted “Director of the Division of 
Workforce Services” for “Director of the 
Department of Workforce Services”. 


History. Acts 1941, No. 391, § 11; 
1943, No. 138, § 16; A'S.A. 1947, § 81- 
1114; Acts 2019, No. 910, § 221. 

Amendments. The 2019 amendment 


11-10-316. Refusal to obey subpoena. 


(a) In case of contumacy by or refusal to obey a subpoena issued to 
any person, any court of this state within the jurisdiction of which the 
inquiry is carried on or within the jurisdiction of which the person 
guilty of contumacy or refusal to obey is found or resides or transacts 
business, upon application by the Director of the Division of Workforce 
Services, the Board of Review, the chair of an appeal tribunal, or any 
duly authorized representative of any of them shall have jurisdiction to 
issue to the person an order requiring the person to appear before the 
director, the board, the chair of an appeal tribunal, or any duly 
authorized representative of any of them, there to produce evidence if so 
ordered or there to give testimony touching the matter under investi- 
gation or in question, and any failure to obey the order of the court may 
be punished by the court as a contempt thereof. 
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(b)(1) Any person who shall without just cause fail or refuse to attend 
and testify or to answer any lawful inquiry or to produce books, papers, 
correspondence, memoranda, and other records, if it is in his or her 
power to do so, in obedience to a subpoena of the director, the board, the 
chair of an appeal tribunal, or any duly authorized representative of 
any of them shall be punished by a fine of not less than two hundred 
dollars ($200) or by imprisonment for not longer than sixty (60) days, or 
by both fine and imprisonment. 

(2) Each day that the violation continues shall be deemed to be a 
separate offense. 


History. Acts 1941, No. 391, § 11; substituted “Director of the Division of 
1943, No. 138, § 17; A.S.A. 1947, § 81- Workforce Services” for “Director of the 


1114; Acts 2019, No. 910, § 222. Department of Workforce Services” in (a). 
Amendments. The 2019 amendment 


11-10-317. Protection against self-incrimination. 


(a) No person shall be excused from attending and testifying or from 
producing books, papers, correspondence, memoranda, and other re- 
cords before the Director of the Division of Workforce Services, the 
Board of Review, the chair of an appeal tribunal, or any duly authorized 
representative of any of them or in obedience to the subpoena of any of 
them in any cause or proceeding before the director, the board, or an 
appeal tribunal on the ground that the testimony or evidence, docu- 
mentary or otherwise, required of him or her may tend to incriminate 
him or her or subject him or her to a penalty or forfeiture. 

(b) However, no individual shall be prosecuted or subjected to any 
penalty or forfeiture for or on account of any transaction, matter, or 
thing concerning which he or she is compelled, after having claimed his 
or her privilege against self-incrimination, to testify or produce evi- 
dence, documentary or otherwise, except that the individual so testify- 
ing shall not be exempt from prosecution and punishment for perjury 
committed in so testifying. 


History. Acts 1941, No. 391, § 11; substituted “Director of the Division. of 
1943, No. 138, § 18; A.S.A. 1947, § 81- Workforce Services” for “Director of the 


1114; Acts 2019, No. 910, § 223. Department of Workforce Services” in (a). 
Amendments. The 2019 amendment 


11-10-318. Employing unit to keep and report work records. 


(a)(1) Each employing unit shall keep true and accurate work 
records, for such periods of time and containing such information as the 
Director of the Division of Workforce Services may prescribe. 

(2) The records shall be open to inspection and be subject to being 
copied by the director or his or her authorized representatives at any 
reasonable time and as often as may be necessary. 

(b) The director, the Board of Review, and the chair of any appeal 
tribunal may require from any employing unit any sworn or unsworn 
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reports, with respect .to persons employed by it, which he or she or the 
board deems necessary for the effective administration of this chapter. 


History. Acts 1941, No. 391, § 11; substituted “Director of the Division of 
1943, No. 188, § 15; A.S.A. 1947, § 81- Workforce Services” for “Director of the 
1114; Acts 2019, No. 910, § 224. Department of Workforce Services” in 

Amendments. The 2019 amendment  (a)(1). 


11-10-319. Representation in court. 


(a) Crvit Actions. In any civil action to enforce the provisions of this 
chapter, the Director of the Division of Workforce Services, the Board of 
Review, and the state may be represented by any qualified attorney who 
is employed by the director and is designated by him or her for this 
purpose or at the director’s request by the Attorney General. 

(b) Criminat Actions. All criminal actions for violations of any provi- 
sions of this chapter, or any rule issued pursuant thereto, shall be 
prosecuted by the Attorney General of the state, or by the prosecuting 
attorney of the county in which the violation occurred. 


History. Acts 1941, No. 391, § 17; The 2019 amendment by No. 910 sub- 
1943, No. 138, § 22; 1963, No. 93, § 11; stituted “Director of the Division of Work- 
A.S.A. 1947, § 81-1120; Acts 2019, No. force Services” for “Director of the Depart- 
315, § 816; 2019, No. 910, § 225. ment of Workforce Services” in (a). 

Amendments. The 2019 amendment 
by No. 315 deleted “or regulation” follow- 
ing “rule” in (b). 


11-10-320. Employment Security Administration Fund — Cre- 
ation. 


(a). There is created in the State Treasury a special fund to be known 
as the “Employment Security Administration Fund”, 

(b) All money deposited or paid into the Employment Security 
Administration Fund shall be continuously available to the Director of 
the Division of Workforce Services for expenditure in accordance with 
the provisions of this chapter and shall not lapse at any time or be 
transferred to any other fund. 

(c) The Employment Security Administration Fund ha consist. of 
any money appropriated by this state in accordance with this chapter; 
all money received from the United States or any agency thereof; all 
money received from any agency of the United States or any other state 
as compensation for services or facilities supplied to the agency; all 
amounts received pursuant to any surety bond or insurance policy or 
from other sources for losses sustained by the Employment Security 
Administration Fund or by reason of damage to property, equipment, or 
supplies purchased from money in the Employment Security Adminis- 
tration Fund; and all proceeds realized from the sale or disposition of 
any property, equipment, or supplies which may no longer be necessary 
for the proper administration of this law. 
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(d) Notwithstanding any provision of this section and §§ 11-10-321 
and 11-10-322, all money requisitioned and deposited into the Employ- 
ment Security Administration Fund pursuant to this chapter shall 
remain part of the Employment Security Administration Fund and 
shall be used only in accordance with the conditions specified in this 
chapter. 

(e) The director shall transmit to the Auditor of State all documents 
and information required by the Auditor of State from which to prepare 
a register. The Auditor of State is authorized and directed to keep a 
register in his or her office of all checks and other fiscal transactions of 
the expenditures from the Employment Security Administration Fund. 
This information shall be a public record. 


History. Acts 1941, No. 391, § 18; 
1953, No. 325,.§ 1; 1959, No. 142, § 2; 
1985, No. 8, § 23; 1985, No. 9, § 23; 
A.S.A. 1947, § 81-1116; Acts 2019, No. 


Amendments. The 2019 amendment 
substituted “Director of the Division of 
Workforce Services” for “Director of the 
Department of Workforce Services” in (b). 


910, § 226. 


11-10-321. Employment Security Administration Fund — De- 
posit and disbursement. 


(a) All money in the Employment Security Administration Fund 
shall be deposited, administered, and disbursed in the same manner 
and under the same conditions and requirements as are provided by 
law for other special funds in the State Treasury, except that money in 
the Employment Security Administration Fund shall not be com- 
mingled with other state funds but shall be maintained in a separate 
account on the books of a depository bank. 

(b) Disbursements shall be paid out of the Employment Security 
Administration Fund on requisitions drawn by the Director of the 
Division of Workforce Services under rules of the director. 

(c) All money in the Employment Security Administration Fund, 
except money received pursuant to the authorization in section 903 of 
the Social Security Act, shall be expended solely for the purpose and in 
the amounts found necessary by the United States Secretary of Labor 
for the proper and efficient administration of the employment security 
program. | 


History. Acts 1941, No. 391, § 13; 
1953, No. 325, § 1; 1959, No. 142, § 2; 
A.S.A. 1947, § 81-1116; Acts 1991, No. 
100, § 22; 2019, No. 315, § 817; 2019, No. 
910, § 227. 

Amendments. The 2019 amendment 


by No. 315 substituted “rules” for “regula- 
tions” in (b). 

The 2019 amendment by No. 910 sub- 
stituted “Director of the Division of Work- 
force Services” for “Director of the Depart- 
ment of Workforce Services” in (b). 


11-10-322. Employment Security Administration Fund — Reim- 
bursement of the fund. 


(a) If any money in the Employment Security Administration Fund, 
paid to this state under Title III of the Social Security Act or the 
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Wagner-Peyser Act, is found by the United States Secretary of Labor, 
because of any action or contingency, to have been lost or to have been 
expended for purposes other than, or in amounts in excess of, those 
found necessary by the United States Secretary of Labor for the proper 
administration of the employment security program, it is the policy of 
this state that the money shall be replaced by money appropriated for 
that purpose by the state to the fund for expenditure as provided in this 
chapter. 

(b) Upon receipt of such a finding by the United States Secretary of 
Labor, the Director of the Division of Workforce Services shall promptly 
report the amount required for the replacement to the Governor, and 
the Governor shall, at the earliest opportunity, submit to the General 
Assembly a request for the appropriation of that amount. 


History. Acts 1941, No. 391, § 18; Amendments. The 2019 amendment 
1953, No. 325, § 1; 1959, No. 142, § 2; substituted “Director of the Division of 
1985, No. 8, § 24; 1985, No. 9, § 24; Workforce Services” for “Director of the 


A.S.A. 1947, § 81-1116; Acts 1991, No. Department of Workforce Services” in (b). 
100, § 23; 2019, No. 910, § 228. 


11-10-325. Unemployment insurance fraud — Prevention, detec- 
tion, and recovery. 


(a) By July 1, 2021, the Director of the Division of Workforce Services 
shall adopt and implement internal administrative policies and busi- 
ness processes: 

(1) To pursue recovery of improper overpayments of unemployment 
benefits to the extent permitted by state and federal law; and 

(2) To allow an employer to notify the Division of Workforce Services 
that an individual has refused an offer of suitable work, which shall be 
reviewed by the director or his or her designee for a determination as to 
continued eligibility for benefits. 

(b) By January 1, 2022, the director shall adopt and implement 
internal administrative policies and business processes: 

(1) To prevent and detect fraud in the unemployment insurance 
program to prevent the payment of unemployment insurance program 
benefits to: 

(A) An incarcerated individual; and 

(B) An individual who is listed on state and national new hire 
databases as currently employed and ineligible for unemployment 
insurance program benefits; and 

(2) To engage with and routinely utilize the Integrity Data Hub, 
administered by the National Association of State Workforce Agencies, 
or a similar program, to prevent and detect fraud in the unemployment 
insurance program. 


History. Acts 2021, No. 667, § 1. date of this act is retroactive to April 1, 
Effective Dates. Acts 2021, No. 667, 2021.” 
§ 5, provided: “Retroactivity. The effective 
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-SUBCHAPTER 4 — EMPLOYER COVERAGE 


SECTION. 
11-10-402. Termination. 
11-10-403. Election. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


11-10-402. Termination. 


SECTION. 
11-10-404. Nonprofit employers. 


classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
T auto 


Except as otherwise provided in § 11-10-4038, an employing unit may 
cease to be an employer subject to this chapter in accordance with the 
rules of the Director of the Division of Workforce Services. 


History. Acts 1941, No. 391, § 8; 1948, 
No. 256, § 2;A.S.A. 1947, § 81-1111; Acts 
2019, No. 315, § 818; 2019, No. 910, 
§ 229. 

Amendments. The 2019 amendment 
by No. 315 substituted “rules” for “regula- 
tions”. 


11-10-403. Election. 


The 2019 amendment by No. 910 sub- 
stituted “Director of the Division of Work- 
force Services” for “Director of the Depart- 
ment of Workforce Services”. 


(a)(1) An employing unit, not otherwise subject to this chapter, which 


filed with the Director of the Division of Workforce Services its written 
election to become an employer subject hereto for not less than two (2) 
calendar years shall, with the written approval of the election by the 
director, become an employer subject hereto to the same extent as all 
other employers, as of the date stated in the approval. 

(2) That employing unit shall cease to be subject hereto as of January 
1 of any calendar year subsequent to two (2) calendar years, only if 
during January of each year it has filed with the director a written 
notice to that effect. 

(b)(1) An employing unit, for which services that do not constitute 
employment, as defined in this chapter, are performed, may file with 
the director a written election that all services performed by individuals 
in its employ in one (1) or more distinct establishments or places of 
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business shall be deemed to constitute employment for all the purposes 
of this chapter for not less than two (2) calendar years. 

(2) Upon the written approval of the election by the director, such 
services shall be deemed to constitute employment subject to this 
chapter from and after the date stated in the approval. 

(3) The services shall cease to be deemed employment subject hereto 
as of January 1 of any calendar year subsequent to such two (2) 
calendar years, only if during January of such year the employing unit 
has filed with the director a written notice to that effect. 


History. Acts 1941, No. 391, § 8; 1947, substituted “Director of the Division of 
No. 398, § 8; A.S.A. 1947, § 81-1111; Acts Workforce Services” for “Director of the 
1991, No. 100, § 24; 2019, No. 910, § 230. Department of Workforce Services” in 

Amendments. The 2019 amendment  (a)(1). 


11-10-404. Nonprofit employers. 


(a)(1)(A) Any political subdivision of this state may elect to cover 
under this chapter service performed by employees in all of the 
hospitals and institutions of higher education, as defined in §§ 11- 
10-220 and 11-10-221, operated by the political subdivision. 

(B) Election is to be made by filing with the Director of the Division 
of Workforce Services a notice of the election at least thirty (30) days 
prior to the effective date of the election. 

(2) The election shall exclude any services described in § 11-10- 
210(a)(4). 

(3) Any political subdivision electing coverage under this section 
shall make payments in lieu of contributions with respect to benefits 
attributable to the employment as provided with respect to nonprofit 
organizations in § 11-10-713(c) and (f). 

(b) The provisions in § 11-10-509 with respect to benefit rights based 
on service for state and nonprofit institutions of higher education shall 
be applicable also to service covered by an election under this section. 

(c) The amounts required to be paid in lieu of contributions by any 
political subdivision under this section shall be billed and payment 
made as provided in § 11-10-713(d) with respect to similar payments of 
nonprofit organizations. 

(d) An election under this section may be terminated by filing with 
the director written notice not later than thirty (30) days preceding the 
last day of the calendar year in which the termination is to be effective. 
The termination becomes effective as of the first day of the next ensuing 
calendar year with respect to services performed after that date. 


History. Acts 1941, No. 391, § 8; 1971, substituted “Director of the Division of 
No. 35, § 16; 1977, No. 376, § 14; A.S.A. Workforce Services” for “Director of the 
1947, § 81-1111; Acts 2019, No. 910, Department of Workforce Services” in 
§ 231. (a)(1)(B). 

Amendments. The 2019 amendment 


SECTION. 


11-10-501. 
11-10-502. 
11-10-504. 
11-10-505. 


11-10-506. 


11-10-507. 
11-10-508. 
11-10-512. 


11-10-5138. 


11-10-514. 


11-10-515. 


11-10-516. 
11-10-517. 


11-10-519. 


11-10-520. 
11-10-521. 


11-10-522. 
11-10-523. 
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SUBCHAPTER 5 — BENEFITS GENERALLY 


Payment. 

Weekly benefit amount. 

Maximum benefits payable. 

Failure of base-period em- 
ployer to respond. 

Seasonal employment and 
benefit rights — Defini- 
tions. 

Eligibility — Conditions — 
Definitions. 

Eligibility — Labor dispute — 
Exceptions. 

Disqualification — Satisfac- 
tion. 

Disqualification — Voluntarily 
leaving work — Defini- 
tions. 

Disqualification — Discharge 
for misconduct. 

Disqualification — Failure or 
refusal to apply for or ac- 
cept suitable work. 

Disqualification — Refusal to 
report after layoff. 

Disqualification — Receipt of 
other remunerations. 

Disqualification — Penalty for 
false statement or misrep- 
resentation. 

Claims — Posting of informa- 
tion by employer. 

Claims — Filing — Notice to 
last employer. 

Claims — Determination. 

Board of Review created — 


SECTION. 
Administrative appeal — 
Claims. 

11-10-524. Claims — Administrative ap- 

. peal — Filing and hearing. 

11-10-526. Claims — Administrative ap- 

peal — Procedure. 

11-10-527. Claims — Conclusiveness of 
determinations and deci- 
sions. 

11-10-528. Claims — Aapubiarae ap- 
peal — Rule of decision. 

11-10-529. Claims — Decision of Board of 
Review — Judicial review. 

11-10-530. Claims — Administrative ap- 
peal — Representation. 

11-10-532. Claims — Recovery. 

11-10-533. Claims — Investigation of 
claims filed by state em- 
ployees. 

11-10-534. Extended benefits — Defini- 
tions. 

11-10-535. Extended benefits — Effect of 
provisions relating to 
regular benefits. 

11-10-536. Extended benefits — Eligibil- 
ity. 

11-10-539. Extended benefits — Period 
and computations. 

11-10-541. Extended benefits — Cverpay 
ments. 

11-10-543. Extended benefits — Failure 
to accept or seek suitable 
work — Definition.. 

11-10-544. Reciprocal arrangements with 


state and federal agencies. 


Effective Dates. Acts 2013, No. 956, 
§ 10: Emergency clause failed to pass. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that the Depart- 
ment of Workforce Services must ensure 
the prompt determination of claims for 
unemployment insurance benefits; that 
the state’s unemployment insurance pro- 
gram must remain in conformity with 
federal law requirements; and that this 
act is immediately necessary because a 
delay would interfere with continued pro- 
vision of benefits and services to eligible 
persons. Therefore, an emergency is de- 
clared to exist, and this act being neces- 


sary for the preservation of the public 
peace, health, and safety shall become 
effective on July 1, 2013.” 

Acts 2015, No. 690, § 8: July 1, 2015. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that the Depart- 
ment of Workforce Services must ensure 
the prompt determination of claims for 
unemployment insurance benefits; that 
the state’s unemployment insurance pro- 
gram must remain in conformity with 
federal law requirements; and that this 
act is immediately necessary because a 
delay would interfere with continued pro- 
vision of benefits and services to eligible 
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persons. Therefore, an emergency is. de- 
clared to exist, and this act being neces- 
sary for the preservation of the public 
peace, health, and safety shall become 
effective on July 1, 2015.” 

Acts 2019, No. 453, § 11: Oct. 1, 2019. 

Acts 2019, No. 910, § 6346(b): July 1, 
2019. Emergency clause provided: “It is 
found and determined by the General As- 
sembly of the State of Arkansas that this 
act revises the duties of certain state 
entities; that this act establishes new de- 
partments of the state; that these revi- 
sions impact the expenses and operations 
of state government; and that the sections 
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of this act other than the two uncodified 
sections of this act preceding the emer- 
gency clause titled ‘Funding and classifi- 
cation of cabinet-level department secre- 
taries and ‘Transformation and 
Efficiencies Act transition team’ should 
become effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019." 


(a) All benefits provided in this chapter shall be payable from the 
Unemployment Compensation Fund. 

(b) All benefits shall be paid through Division of Workforce Services 
offices, in accordance with such rules as the Director of the Division of 


Workforce Services may prescribe. 


History. Acts 1941, No. 391, § 3; 1971, 
No. 35, § 7; A.S.A. 1947, § 81-1104; Acts 
1991, No. 100, § 25; 2019, No. 315, § 819; 
2019, No. 910, § 232. 

Amendments. The 2019 amendment 


by No. 315 substituted “rules” for “regula-_ 


tions” in (b). 


The 2019 amendment by No. 910, in (b), 
substituted “Division of Workforce Ser- 
vices” for “Department of Workforce Ser- 
vices” and “Director of the Division of 
Workforce Services” for “Director of the 
Department of Workforce Services”. 


11-10-502. Weekly benefit amount. 


(a) For initial claims filed on or after the first day of the calendar 
quarter following July 22, 2015, an insured worker’s weekly benefit 
amount shall be an amount equal to one-twenty-sixth (146) of his or her 
average wages for insured work paid during the four (4) quarters of his 
or her base period. 

(b)(1) A weekly benefit amount shall not be less than twelve percent 
(12%) of the state average weekly wage for insured employment for the 
preceding calendar year for benefit years beginning after June 30, 1987. 

(2) However, effective July 1, 2012, the weekly minimum benefit 
amount established in subdivision (b)(1) of this section shall not be 
greater than eighty-one dollars ($81.00). 

(c)(1) Aweekly benefit amount shall not be greater than sixty-six and 
two-thirds percent (662%) of the state average weekly wage for insured 
employment for the previous calendar year for benefit years beginning 
after June 30, 1985. 

(2) However, effective July 1, 2012, the weekly maximum benefit 
amount established in subdivision (c)(1) of this section shall not be 
greater than four hundred fifty-one dollars ($451). 


11-10-504 
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(d) Weekly benefit amounts that are not in even multiples of one 
dollar ($1.00) shall be rounded to the next lower full dollar amount. 

(e) On June 1 of each year, the Director of the Division of Workforce 
Services shall determine the average weekly wage for insured employ- 
ment for the preceding calendar year in the following manner: 

(1) The sum of the total monthly employment reported for the 
calendar year shall be divided by twelve (12) to determine the average 


monthly employment; 


(2) The sum of the total wages reported for the previous calendar 
year shall be divided by the average monthly employment to determine 


the average annual wage; and 


(3) The average annual wage shall be divided by fifty-two (52) to 
determine the average weekly wage for insured employment. 


History. Acts 1941, No. 391, § 3; 1943, 
No. 138, § 26; 1948, No. 263, § 1; 1947, 
No. 398, § 2; 1949, No. 155, § 3; 1955, No. 
395, § 5; 1959, No. 13, § 1; 1963, No. 98, 
§ 4; 1971, No. 35, § 7; 1977, No. 366, § 5; 
1981, No. 438, § 2; 1983, No. 482, § 7; 
1985, No. 8, § 3; 1985, No. 9, § 3; A.S.A. 
1947, § 81-1104; Acts 1987, No. 753, § 6; 
1991, No. 48, § 2; 2001, No. 1367, § 3; 
2001, No. 1757, § 8; 2003, No. 353, § 2; 
2011, No. 861, § 1; 2015, No. 412, § 2; 
2019, No. 910, § 233. 

A.C.R.C. Notes. Acts 2015, No. 412, 
§ 1, provided: “Legislative findings. The 
General Assembly finds that: 

“(1) The State of Arkansas needs to 
take steps to increase and ensure the 


financial stability of the Unemployment 
Compensation Fund; 

“(2) Arkansas’s unemployment costs to 
employers as the result of benefit amounts 
are higher than the surrounding states; 
and 

“(3) Adjusting the benefit amounts to 
be paid to claimants will increase the 
state’s ability to maintain the Unemploy- 
ment Compensation Fund and to compete © 
in attracting businesses.” 

Amendments. The 2019 amendment 
substituted “Director of the Division of 
Workforce Services” for “Director of the 
Department of Workforce Services” in the 
introductory language of (e). 


11-10-504. Maximum benefits payable. 


(a) For initial claims filed on or after January 1, 2018, the maximum 
potential benefits of an insured worker in a benefit year shall be the 


amount equal to the lesser of: 


(1) Sixteen (16) times his or her weekly benefit amount; or 
(2) One-third (4%) of his or her wages for insured work in his or her 


base period. 


(b) If the total amount of benefits is not a multiple of his or her 
weekly benefit amount, it shall be computed to the next higher multiple 
of his or her weekly benefit amount. 


History. Acts 1941, No. 391, § 3; 1943, 
No. 138, § 28; 1947, No. 398, § 2; 1949, 
No. 155, § 3; 1955, No. 395, § 7; 1959, No. 
13, § 1; 1981, No. 48, § 3; 1983, No. 482, 
§ 10; A.S.A. 1947, § 81-1104; Acts 2011, 
No. 861, § 2; 2015, No. 412, § 3; 2017, No. 
734, § 3: 

A.C.R.C. Notes. Acts 2015, No. 412, 
§ 1, provided: “Legislative findings. The 
General Assembly finds that: 


“(1) The State of Arkansas needs to 
take steps to. increase and ensure the 
financial stability of the Unemployment 
Compensation Fund; 

“(2) Arkansas’s unemployment costs to 
employers as the result of benefit amounts 
are higher than the surrounding states; 
and 

“(3) Adjusting the benefit amounts to 
be paid to claimants will increase the 
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state’s ability to maintain the Unemploy- 
ment Compensation Fund and to compete 
in attracting businesses.” 

Acts 2017, No. 734, § 1, provided: “Leg- 
islative findings. The General Assembly 
finds that: 

“(1) The State of Arkansas needs to 
take steps to ensure the financial stability 
of the Unemployment Compensation 
Fund; | 

“(2) Arkansas’s unemployment costs to 
employers are higher than some sur- 
rounding states; 

“3) Arkansas employers have been 
paying increased unemployment taxes 
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since 2009 as a result of a recession which 
dramatically increased unemployment; 
and 

“(4) Making the changes set forth in 
this bill will increase the stability of the 
Unemployment Compensation Fund and 
increase the state’s employers’ ability to 
compete in attracting businesses.” 

Amendments. The 2017 amendment 
substituted “January 1, 2018” for “the 
first day of the calendar quarter following 
July 22, 2015” in the introductory lan- 
guage of (a); and substituted “Sixteen 


(16)” for “Twenty (20)” in (a)(1). 


11-10-505. Failure of base-period employer to respond. 


(a)(1)(A) A notice to the base-period employer shall be mailed or 
posted online, or both, promptly to each employer appearing on the 
claimant’s monetary determination as a base-period employer. 

(B) Employers may choose to receive and respond to notice under 
this section through the mail or online, or both. 


(2)(A) If any base-period employer fails to respond to the notice to the 
base-period employer within fifteen (15) calendar days, the employer 
shall be deemed to have waived the employer’s right to respond. 

(B) The Director of the Division of Workforce Services may accept 
the statement given by the claimant as his or her reason for 
separation from the base-period employer and may base his or her 
determination on the statement given by the claimant. 

(b) The director shall adopt rules necessary to carry out this section. 

(c) The director shall make available on the website of the Division of 
Workforce Services a program that will allow employers the option to 
receive and respond to notice under this section. 


History. Acts 1941, No. 391, § 3; 1981, 
No. 48, § 5; A.S.A. 1947, § 81-1104; Acts 
2011, No. 1229, § 1; 2019, No. 910, 
§§ 234, 235. 

Amendments. The 2019 amendment 
substituted “Director of the Division of 


Department of Workforce Services” in 
(a)(2)(B); and, in (c), deleted “On or before 
January 1, 2012” from the beginning and 
substituted “Division of Workforce Ser- 
vices” for “Department of Workforce Ser- 
vices”. 


Workforce Services” for “Director of the 


11-10-506. Seasonal employment and benefit rights — Defini- 
tions. 


(a)(1) As used in this section, the term “seasonal industry” means an 
industry in which, because of the seasonal nature thereof, it is custom- 
ary to lay off forty percent (40%) or more of the average monthly 
number of workers for at least four (4) consecutive months during a 
regularly recurring period of each year and in which industry it is 
highly impracticable or impossible to continue seasonal operations 
throughout a period or periods of one (1) year in length. However, the 
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total cessation of operations is not a prerequisite to classification as a 
seasonal industry. 

(2) After a study of previous employment records, and after investi- 
gation and hearing, the Director of the Division of Workforce Services 
shall determine the normal seasonal period or periods during which 
workers are ordinarily employed for the purpose of carrying on seasonal 
operations in each seasonal industry. Until the determination by the 
director, no industry shall be deemed to be seasonal. The director may 
initiate a study of an industry upon his or her own motion or upon a 
request filed with the director by any employing unit or person that 
would be affected by any determination made as a result of such a 
study. If a study is made, it shall be mandatory for the director to make 
his or her determination and report thereon within ninety (90) days 
after written application for the determination has been filed. If the 
director initiates the study of an industry upon his or her own motion 
and finds that the industry meets the seasonal requirements set forth 
in this section, he or she shall make his or her determination and report 
within ninety (90) days after the study is initiated. In either event, the 
industry shall be classified as a seasonal industry effective on the 
January 1 immediately following the date of the director’s determina- 
tion. Provided that, any employer who is classified as a seasonal 
employer under these provisions may make a written request to the 
director asking not to be treated as a seasonal employer. If the request 
is approved, treatment as a seasonal employer will cease effective 
January 1 of the following calendar year. 

(b)(1) The director shall conduct, from time to time, studies of 
industries previously determined to be seasonal for the purpose of 
determining whether they should continue to be so classified. 

(2) If, after study, investigation, and hearing, the director finds that 
an industry no longer meets the seasonal requirements set forth herein, 
he or she shall issue a determination to that effect within ninety (90) 
days after the study was initiated. 

(3) The industry shall cease to be classified as a seasonal industry 
effective on the January 1 immediately following the date of determi- 
nation. 

(c)(1) The term “seasonal worker” means an individual who is 
employed in a seasonal industry, except that the term shall not include 
workers in industries where employment continues substantially 
throughout the year. 

(2) Any individual having earnings in a seasonal industry having a 
seasonal operating period within the limits shown in Column A of the 
table below and who has base period wages earned in the seasonal 
industry in the nonoperating season of the seasonal industry in an 
amount equal to the amount specified on the corresponding line of 
Column B of this table shall be considered as having employment which 
continues substantially throughout the year and shall not be considered 
a seasonal worker. 
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A B 
Operating Period of Wages Earned in Seasonal Industry 
Seasonal Industry During Nonoperating Period 
7 - 8 Months 24 Times Weekly Benefit 
Amount 
2 - 6 Months 30 Times Weekly Benefit 
| Amount 


(d) For purposes of this section, the term “average monthly number 
of workers” means the aggregate number of workers employed in the 
industry during the pay period that includes the twelfth day of each 
month in the peak period of operation divided by the number of months 
during the period. 

(e) The director shall prescribe fair and reasonable general rules 
consistent with this chapter and not inconsistent with general law 
applicable to seasonal workers for determining the period during which 
benefits shall be payable to them. The director may prescribe fair and 
reasonable general rules with respect to such other matters relating to 
benefits for seasonal workers as the director finds necessary and 
consistent with respect to such other matters relating to benefits for 
seasonal workers as the director finds necessary and consistent with 
general law. 

(f) The business of exploring for and the mining of coal and other 
minerals for use as fuel shall not be deemed to be a seasonal industry 
as defined in this section. 


History. Acts 1941, No. 391, § 3; 1943, Amendments. The 2019 amendment 
No. 174, §§ 1, 3; 1953, No. 162, § 1;1981, deleted designation (a)(2)(A); and substi- 
No. 43, § 4; 1983, No. 482, § 12; A'S.A: tuted “Director of the Division of Work- 
1947, §§ 81-1104, 81-1110; Acts 1989, No. force Services” for “Director of the Depart- 
420, § 5; 1991, No. 100, § 26; 2001, No. ment of Workforce Services” in the first 
1367, § 4; 2019, No. 910, § 236. sentence of (a)(2). 


11-10-507. Eligibility — Conditions — Definitions. 


An insured worker shall be eligible to receive benefits with respect to 
any week only if the Director of the Division of Workforce Services finds 
that: 

(1) Cxam ror Benerits. He or she has made a claim for benefits with 
respect to such week in accordance with such rules as the director may 
prescribe; 

(2) REGISTRATION AND Reportinc. He or she has registered for work at 
and thereafter continued to report to a Division of Workforce Services 
office in accordance with such rules as the director may prescribe. The 
director, by rule, may waive or alter either or both of the requirements 
of this subdivision (2) as to individuals attached to regular jobs and as 
to such other types of cases or situations with respect to which he or she 
finds that compliance with these requirements would be oppressive or 
would be inconsistent with the purpose of this chapter. However, no 
such rules shall conflict with § 11-10-501; 
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(3) ABLE TO WorRK AND AVAILABLE FOR WorK. 

(A)G) The worker is unemployed, is physically and maeitalle able to 
perform suitable work, and is available for the work. Mere registra- 
tion and reporting at a local employment office shall not be conclusive 
evidence of ability to work, availability for work, or willingness to 
accept work unless the individual is doing those things which a 
reasonably prudent individual would be expected to do to secure 
work. 

(ii) In determining suitable work under this section and for refus- 
ing to apply for or accept suitable work under § 11-10-515, part-time 
work shall be considered suitable work unless the majority of weeks 
of work in the period used to determine monetary eligibility are from 
full-time work. 

(iii) In determining suitable work under this section or under 
§ 11-10-515 for a worker who is on an approved medical leave from 
his or her last employer due to the unavailability of light-duty work, 
light-duty work shall be considered suitable work unless the majority 
of the number of weeks of work within the period used to determine 
monetary eligibility were weeks spent performing work that the 
worker is currently unable to perform due to his or her medical 
restrictions. 

(B) Persons who are on layoff and who are attending a state 
vocational school for the purpose of upgrading or improving their job 
skills shall be considered available for employment so long as they 
make reasonable efforts to secure employment unless, or until, they 
refuse suitable employment or referral or recall to suitable work. 
However, no otherwise eligible individual shall be denied benefits 
with respect to any week in which he or she is in training with the 
approval of the director by reason of the application of the provisions 
of subdivision (3)(A) of this section relating to availability for work. 

(C) For the purpose of this subdivision (3), the approval by the 
director of training for an individual shall be based on the following 
considerations: 

(i) The claimant’s skills must be obsolete, or the demands for his or 
her skills in his or her labor market must be minimal and not likely 
to improve; 

(ii) The claimant must possess aptitudes or skills which can be 
usefully supplemented within a short time by retraining; 

(iii) The training must be for an occupation for which there is a 
substantial and recurring demand; and 

(iv) The claimant must produce ‘evidence of continued attendance 
and satisfactory progress. 

(D) In the event of the death of an individual’s iminédiate family 
member, the eligibility requirements of availability for that indi- 
vidual shall be waived for the day of the death and for six (6) 
consecutive calendar days thereafter. For the purposes of this subdi- 
vision (3), “immediate family member” means a spouse, child, parent, 
brother, sister, grandchild, or grandparent of the individual. 
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(EK) An individual on short-term layoff who expects to be recalled 
by his or her employer to a full-time job and whose employer intends 
to recall the individual to a full-time job within ten (10) weeks after 
the initial date of his or her layoff shall not be required during the 
layoff to register for work at a division office or to seek other work. 

(F) Any individual who is not actively engaged in seeking work 
because he or she is before any court of the United States or of any 
state pursuant to a lawfully issued summons to appear for jury duty 
shall not be disqualified under this subdivision (3). 

(G) No individual shall be considered unavailable for work under 
this subdivision (3) during the entire week if he or she is required to 
withdraw from the labor market for less than four (4) days of the 
week because of a compelling personal emergency. 

(H) The individual participates in reemployment services, such as 
job search assistance services, if the individual has been determined 
to be likely to exhaust regular benefits and to need reemployment 
services pursuant to a profiling system established by the director, as 
provided for in section 4 of Pub. L. No. 103-152, unless ie director 
determines that: 

(1) The individual has completed such services; or 

(ii) There is justifiable cause for the claimant’s failure to partici- 
pate in such services; 

(4) Waitinc Preriop. He or she has been unemployed for a waiting 
period of one (1) week. A week shall not be counted as a week of 
unemployment for the purposes of this subdivision (4): 

(A) Unless it occurs within the benefit year which includes the 
week with respect to which he or she claims payment of benefits; 

(B) If benefits have been paid with respect thereto; and 

(C) Unless the individual was eligible for benefits with respect 
thereto as provided in this section and §§ 11-10-512 — 11-10-519, 
except for the requirements of this subdivision (4); and 
(5)(A) Qua.iryinc Wacss. For any benefit year, he or she has during 
his or her base period been paid wages in at least two (2) quarters of 
his or her base period for insured work, and the total wages paid 
during his or her base period equal not less than thirty-five (35) times 
his or her weekly benefit amount. 

(B) Requauiryinc Wacgs. For all benefit years, an individual shall 
not requalify on a succeeding benefit year claim unless he or she has 
been paid wages for insured work equal to not less than thirty-five 
(35) times his or her weekly benefit amount and has wages paid for 
insured work in at least two (2) calendar quarters of his or her base 
period and, subsequent to filing the claim that established his or her 
previous benefit year, he or she has had insured work and was paid 
wages for insured work equal to ten (10) times his or her weekly 
benefit amount. 

(C) With respect to weeks of unemployment, wages for insured 
work shall include wages paid for previously uncovered services. For 
the purposes of this section, the term “previously uncovered services” 
means services: 
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(i) Which were not employment as defined in § 11-10-210(a) and 
were not services covered pursuant to § 11-10-210(d) at any time 
during the one-year period; and 

(ii) Which are: 

(a) Agricultural labor, as defined in § 11-10-210(f)(1); or 

(b) Services performed by an employee of a political subdivision of 
this state, as provided in § 11-10-210(a)(2)(B), or by an employee of a 
nonprofit educational institution which is not an institution of higher 
education, as provided in § 11-10-210(a)(3), except to the extent that 
assistance under Title II of the Emergency Jobs and Unemployment 
Assistance Act of 1974 was paid on the basis of such services. 

(D) For the purpose of this subdivision (5), wages shall be counted 
as “wages for insured work” for benefit purposes with respect to any 
benefit year only if the benefit year begins subsequent to the date on 
which the employing unit by which the wages were paid has satisfied 
the conditions of § 11-10-209 with respect to becoming an employer. 


History. Acts 1941, No. 391, § 4; 1943, 
No. 138, § 29; 1947, No. 398, § 3; 1949, 
No. 155, § 4; 1953, No. 162, § 2; 1959, No. 
13, §.3;.1963;-No. 93, § 5; 1971, No. 35, 
§ 8; 1973, No. 329, § 5; 1975 (Extended 
Sess., 1976), No. 1083, § 5; 1977, No. 376, 
§ 7; 1979, No. 492, § 4; 1979, No. 922, 
§ 4; 1981, No. 43, §§ 6, 7; 1983, No. 482, 
§§ 13, 14; 1985, No. 8, § 5; 1985, No. 9, 
§ 5; A.S.A. 1947, § 81-1105; reen. Acts 
1987, No. 672, § 4; Acts 1987, No. 753, 
§ 12; 1989, No. 420, § 6; 1991, No. 48, 
§ 3; 1991, No. 100, § 27; 1993, No. 6, § 5; 
1995, No. 519, § 5; 1999, No. 1116, § 9; 
2008, No. 12238, § 4; 2009, No. 653, §§ 2, 
3; 2009, No. 802, § 3; 2011, No. 861, § 3; 
2019, No. 315, § 820; 2019, No. 453, §§ 1, 
2; 2019, No. 910, §§ 237-239. 

Amendments. The 2019 amendment 
by No. 315 substituted “rules” for “regula- 


tions” in (1) and twice in (2); and substi- 
tuted “rule” for “regulation” in (2). 

The 2019 amendment by No. 453 redes- 
ignated (3)(A) as (3)(A)(i) and (3)(A)Gi) 
and added (3)(A)(ili); in (5)(B), inserted 
the fourth occurrence of “insured” and 
substituted “ten (10) times” for “eight (8) 
times”; and made stylistic changes. 

The 2019 amendment by No. 910 sub- 
stituted “Director of the Division of Work- 
force Services” for “Director of the Depart- 
ment of Workforce Services” in the 
introductory language of the section; sub- 
stituted “Division of Workforce Services” 
for “Department of Workforce Services” in 
(2); and substituted “division” for “depart- 
ment” in (3)(E). 

Effective Dates. Acts 2019, No. 453, 
§ 11: Oct. 1, 2019. 


CASE NOTES 


ANALYSIS 


Availability for Work. 
Suitable Work. 


Availability for Work. 

Even if claimant may have been hesi- 
tant to ask for rides, the Board of Review 
failed to find that he was unwilling to use 
the option if he found available work; 
thus, claimant had offered an alternative 


form of transportation to and from work 
and the board’s denial of unemployment 
benefits was reversed. Debnam v. Dir., 
Dep’t of Workforce Servs., 2015 Ark. App. 
537, 471 S.W.3d 657 (2015). 

Board of Review did not err in finding 
that the employee was ineligible for ben- 
efits due to not being available for work 
given his testimony that he was not avail- 
able to work due to a death in the family, 
childcare, and other dependent-care ar- 
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rangements. Fowlkes v. Dir., Dep’t of cause to accept suitable work when of- 
Workforce Servs., 2017 Ark. App. 56,512 fered was remanded because the Board 
S.W.3d 667 (2017). did not set forth a factual basis for con- 
Suitable Work. cluding that the claimant’s training was 


Board.of: Review's ‘determination that. 2 without the approval of the director. Fray- 
the claimant was disqualified from ben- sher v. Director, Dep’t of Workforce Servs., 
efits because she failed without good 2013 Ark. App. 603 (2013). 


11-10-508. Eligibility — Labor dispute — Exceptions. 


(a) If so found by the Director of the Division of Workforce Services, 
no individual may serve a waiting period or be paid benefits for the 
duration of any period of unemployment if he or she lost his or her 
employment or has left his or her employment by reason of a labor 
dispute other than a lockout at the factory, establishment, or other 
premises at which he or she was employed, regardless of whether or not 
the labor dispute causes any reduction or cessation of operations at the 
factory, establishment, or other premises of the employer, as long as the 
labor dispute continues, and thereafter for such reasonable period of 
time, if any, as may be necessary for that factory, establishment, or 
other premises to resume normal operation. 

(b) However, this section shall not apply if it is shown that the 
individual is not participating in or directly interested in the labor 
dispute and he or she does not belong to a grade or class of workers of 
which, immediately before the commencement of the labor dispute, 
there were members employed at the factory, establishment, or other 
premises at which the labor dispute occurs, any of whom are partici- 
pating in or directly interested in the labor dispute. 

(c) If in any case, separate branches of work, which are commonly 
conducted as separate businesses in separate premises, are conducted 
in separate departments of the same premises, each such department 
shall, for the purpose of this section, be deemed to be a separate factory, 
establishment, or other premises. 


History. Acts 1941, No. 391, § 4; 1955, Amendments. The 2019 amendment 
No. 395, § 8; 1959, No. 99, § 1; A.S.A. substituted “Director of the Division of 
1947, § 81-1105; Acts 2019, No. 910, Workforce Services” for “Director of the 
§ 240. Department of Workforce Services” in (a). 


11-10-512. Disqualification — Satisfaction. 


(a) “Werk oF UNEMPLOYMENT’ DEFINED. A “week of unemployment” as 
used in this section and § 11-10-519 means a week during which, 
except for a disqualification, an individual would be eligible for benefits. 

(b) “Week oF DisquaLiFIcaTION” DEFINED. A “week of disqualification” as 
used in this section and § 11-10-519(a)(2) shall be satisfied by a week 
of unemployment as defined in this section or by a week of employment 
during which the employee has earnings in an amount equal to his or 
her weekly benefit amount. 


11-10-5138 


History. Acts 1941, No. 391, § 5; 1949, 
No. 155, § 5; 1953, No. 162,§ 3; 1955, No. 
395, § 20; 1971, No. 35, § 9; A.S.A. 1947, 
§ 81-1106; Acts 2001, No. 1367, § 5; 2019, 
No. 453, § 3. 

Amendments. The 2019 amendment, 
in (a), substituted “this section and § 11- 
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10-519” for “this section and §§ 11-10- 
514, 11-10-515, 11-10-517, and 11-10-519”; 
substituted “as used in this section” for 
“under §§ 11-10-514(a), 11-10-515” in (b); 
and deleted former (b)(2). 

Effective Dates. Acts 2019, No. 453, 
§ 11: Oct. 1, 2019. 
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11-10-5138. Disqualification — Voluntarily leaving work — Defi- 
nitions. 


(a)(1) If so found by the Director of the Division of Workforce 
Services, an individual shall be disqualified for benefits if he or she 
voluntarily and without good cause connected with the work left his or 
her last work. 

(2)(A) An individual working as a temporary employee will be 
deemed to have voluntarily quit employment and will be disqualified 
for benefits under this subsection if upon conclusion of his or her 
latest assignment, the temporary employee without good cause failed 
to contact the temporary help firm for reassignment, provided that 
the employer advised the temporary employee at the time of hire that 
he or she must report for reassignment upon conclusion of each 
assignment and that unemployment benefits may be denied for 
failure to do so. 

(B)G) As used in this subsection, “temporary help firm” means a 
firm that hires its own employees and assigns them to clients to 
support or supplement the client’s workforce in work situations such 
as employees’ absences, temporary skill shortages, seasonal work- 
loads, and special assignments and projects. 

(ii) The term does not include employee leasing companies regu- 
lated under § 11-10-717(e). 

(C) “Temporary employee” means an employee assigned to work 
‘for the clients of a temporary help firm. 

(3) Any person who leaves his or her last work to comply with the 
order of a correctional institution or to satisfy the terms of his or her 
parole or probation shall be deemed to have left work “voluntarily and 
without good cause connected with the work”. 

(4) The disqualification shall continue until, subsequent to the 
effective date of the disqualification, he or she has had at least thirty 
(30) days of employment covered by an unemployment compensation 
law of this state, another state, or the United States. 

(b) No individual shall be disqualified under this section if after 
making reasonable efforts to preserve his or her job rights he or she left 
his or her last work: 

(1) Due to a personal emergency of such nature and compelling 
urgency that it would be contrary to good conscience to impose a 
disqualification; 

(2)(A) Because of illness, injury, pregnancy, or disability of the 

individual or a member of the individual’s immediate family. 
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(B) As used in subdivision (b)(2)(A) of this section, “immediate 

family member” means a spouse, child, parent, brother, sister, grand- 
child, or grandparent of the individual; 

(3)(A) Due to domestic violence that causes the individual reason- 

ably to believe that the individual’s continued employment will 

jeopardize the safety of the individual or a member of the individual’s 
immediate family. 

(B) As used in subdivision (b)(3)(A) of this section, “immediate 
family member” means a spouse, child, parent, brother, sister, grand- 
child, or grandparent of the individual; or 
(4) To accompany the individual’s spouse because of a change in the 

location of the spouse’s employment that makes it impractical to 
commute. 

(c)(1) No individual shall be disqualified under this section if he or 
she left his or her last work because he or she voluntarily participated 
in a permanent reduction in the employer’s workforce after the em- 
ployer announced a pending reduction in its workforce and asked for 
volunteers. 

(2) Such actions initiated by the employer shall be considered layoffs 
regardless of any incentives offered by the employer to induce its 
employees to volunteer. 

(3) Any incentives received shall be reported under § 11-10-5177. 


History. Acts 1941, No. 391, § 5; 1947, 
No. 398, § 4; 1949, No. 155, § 5; 1953, No. 
162, § 3; 1955, No. 395, §§ 9, 10; 1963, 
No. 93, § 6; 1967, No. 248, § 1; 1977, No. 
366, § 6; 1979, No. 492, § 7; 1979, No. 
922,§ 7; 1983, No. 482,§ 16;A.S.A. 1947, 
§ 81-1106; Acts 1997, No. 234, § 12; 2003, 
No. 1223, § 5; 2005, No. 902, § 2; 2007, 
No. 490, § 5; 2009, No. 802, § 4; 2019, No. 
453, § 4; 2019, No. 910, § 241. 


Amendments. The 2019 amendment 
by No. 453 substituted “the effective date 
of the disqualification” for “filing a claim” 
in (a)(4). 

The 2019 amendment by No. 910 sub- 
stituted “Director of the Division of Work- 
force Services” for “Director of the Depart- 
ment of Workforce Services” in (a)(1). 

Effective Dates. Acts 2019, No. 453, 
§ 11: Oct. 1, 2019. 


CASE NOTES 


ANALYSIS 


Good Cause. 

Good Cause Not Shown. 
Personal Emergency. 
Preservation of Job Rights. 
Temporary Employment. 
Voluntary Leaving Not Shown. 
Voluntary Leaving Shown. 


Good Cause. 

Board of Review erred in denying unem- 
ployment benefits, because reasonable 
minds could not conclude, on the basis of 
the facts actually found by the Board, that 
an employee lacked good cause connected 
with the work for terminating his employ- 


ment when the employee was not being 
compensated; the employee did not allege 
a substantial decrease, but rather no com- 
pensation at all, and the Board made a 
specific finding that the employee showed 
he continued to work for several weeks 
without pay. Ballard v. Director, 2012 Ark. 
App. 371 (2012). 

Board of Review erred under subdivi- 
sion (a)(1) of this section in denying a 
claimant unemployment benefits based on 
a finding that she quit her previous em- 
ployment as a dental assistant voluntarily 
and without good cause because the em- 
ployer admitted that he continued making 
inappropriate sexual remarks regarding 
the claimant in front of patients. Pepper v. 
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Director, Dep’t of Workforce Servs., 2012 
Ark. App. 605 (2012). 

Board of Review’s finding that the em- 
ployee voluntarily quit her employment 
without good cause connected to the work 
was not supported by substantial evi- 
dence, as the employee presented evi- 
dence that she experienced verbal lash- 
ings from the employer and physical 
threats by a resident while working as 
community manager and the employer 
acknowledged that a resident threatened 
the employee’s physical safety but the 
employer took no remedial action the 
court could see. Davis v. Director, Dep’t of 
Workforce Servs., 2014 Ark. App. 260 
(2014). 

Board of Review’s conclusion that an 
employee had not established good cause 
for leaving work was not supported by 
substantial evidence because she had sig- 
nificant and frequent contact with persons 
particularly vulnerable to contracting CO- 
VID-19, a highly contagious and poten- 
tially deadly virus, and the employer pre- 
sented no evidence to refute the 
employee’s testimony or to establish the 
precautions it put into place to prevent 
possible exposure. Keener v. Dir., Dep’t of 
Workforce Servs., 2021 Ark. App. 88, 618 
S.W.3d 446 (2021). 


Good Cause Not Shown. 

Lack of transportation is not a reason 
connected with the work to establish good 
cause for failing to accept suitable work. 
Nelson v. Director, Dep’t of Workforce 
Servs., 2013 Ark. App. 533 (2018). 

Unemployment benefits were denied be- 
cause an employer’s decision to not.extend 
the practice of helping the claimant with 
travel expenses with a bonus did not cre- 
ate good cause for the applicant to quit. 
Also, there was no good cause to quit 
based on a reassignment to a different 
position; there was no evidence that the 
applicant complained about a loss of pay 
or that the new position was more danger- 
ous. Allen v. Director, Dep’t of Workforce 
Servs., 2014 Ark. App. 233, 434 S.W.3d 
384 (2014). 

Board of Review’s decision that an em- 
ployee left his last work without good 
cause connected with work was supported 
by substantial evidence where he walked 
off the job without permission and never 
returned, he gave conflicting information 
in his unemployment applications, and he 
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stated that cursing was not unusual in the 
workplace and had not caused him to quit 
in the past. Fowlkes v. Dir., Dep’t of Work- 
force Servs., 2017 Ark. App. 56, 512 
S.W.3d 667 (2017). 


Personal Emergency. 

Board of Review erred in denying an 
employee’s claim for unemployment ben- 
efits based on voluntary unemployment 
because the employee quit her employ- 
ment due to a family situation, she asked 
the employer about a change of duties 
prior to quitting, but none were available, 
the employee’s personal emergency did 
not disappear when her ex-husband 
moved out of state and was no longer 
being available for childcare, and she was 
unable to afford alternate childcare. 
Thompson v. Director, Dep’t of Workforce 
Servs., 2014 Ark. App. 303 (2014). 


Preservation of Job Rights. 

Under subdivision (a)(1) of this section, 
appellant was not entitled to unemploy- 
ment benefits as she left her last employ- 
ment without making reasonable efforts 
to preserve her job rights because she did 
not provide her employer with her release 
to return to work, and because she did 
specifically ask, and only assumed, she 
had been fired. Foster v. Director, Dep’t of 
Workforce Servs., 2013 Ark. App. 190 
(2018). 

Board of Review’s denial of unemploy- 
ment benefits to appellant was reversed 
because substantial evidence did not sup- 
port the Board’s finding that appellant 
voluntarily left her job due to a disability 
and failed to make any reasonable efforts 
to preserve her job rights before quitting 
under subdivisions (a)(1) and (b)(2)(A) of 
this section, as appellant did take active 
steps to preserve her job rights by request- 
ing a transfer to another position that 
could accommodate her disability. Alexan- 
der v. Dir., Dep’t of Workforce Servs., 2013 
Ark. App. 225 (2013). 

It was proper to deny unemployment- 
compensation benefits to a teacher on the 
basis that she voluntarily left her work 
without good cause because she had the 
right to present information to the school 
board as to why it should not accept the 
superintendent’s recommendation to ter- 
minate her employment. Davis v. Director, 
Dep’t of Workforce Servs., 2013 Ark. App. 
515 (2013). 
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Denial of unemployment benefits was 
affirmed, given that although the worker 
had been interrupted several times during 
her distribution of medicine at her place of 
employment, a long-term care and reha- 
bilitation facility, and she was behind 
when she was told to go to the dining 
room, the worker never explained the 
situation to the administrator or asked for 
help in distributing medication or super- 
vising the dinner; she was required to 
make reasonable efforts to preserve her 
job rights before simply walking. off the 
job, which the Board of Review found she 
did not do, and substantial evidence sup- 
ported that conclusion. Buck v. Director, 
Dep’t of Workforce Servs., 2014 Ark. App. 
685, 449 S.W.3d 705 (2014). 


Temporary Employment. 

Substantial evidence supported the de- 
cision of the Board of Review that a tem- 
porary employee voluntarily quit her em- 
ployment and was disqualified from 
unemployment benefits, because she was 
offered work assignments after her last 
job ended and she declined each assign- 
ment without good cause. Nelson v. Direc- 
tor, Dep’t of Workforce Servs., 2013 Ark. 
App. 533 (2018). 

There is no authority that would allow 
an employee’s pre-employment state- 
ments regarding the terms of her tempo- 
rary employment to qualify as a prospec- 
tive resignation that the employer could 
then accelerate at any time, and accelera- 
tion of an employee’s separation from 
work, which does not flow from the em- 
ployee’s voluntary resignation, is simply 
called termination. Without substantial 
evidence to support the finding that the 
temporary employee voluntarily left her 
last work without good cause, the judg- 
ment was reversed for an award of ben- 
efits. Cline v. Dir., Dep’t of Workforce 
Servs., 2016 Ark. App. 106, 483 S.W.3d 
828 (2016). 


Voluntary Leaving Not Shown. 

Because the claimant repeatedly 
brought her complaints to her superiors to 
no avail and the employer was unavail- 
able to respond, it was futile for her to 
request a leave of absence or an adjust- 
ment of her hours; substantial evidence 
did not support that she voluntarily left 
work without good cause. Adams v. Dir., 
Dep’t of Workforce Servs., 2016 Ark. App. 
200, 487 S.W.3d 405 (2016). 
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Voluntary Leaving Shown. 

Board of Review’s decision denying ap- 
pellant unemployment benefits under this 
section on the basis that he voluntarily 
left his job as a carpenter without good 
cause connected to the work was sup- 
ported by substantial evidence, because 
appellant made no attempt to go to his 
supervisors house to report for work 
when he had not been contacted by tele- 
phone. Rivas v. Director, 2013 Ark. App. 91 
(2013). 

Unemployment benefits were denied be- 
cause an applicant voluntarily left his job 
after his employer discontinued travel as- 
sistance; the applicant abandoned his job 
when he did not contact a plant manager 
about continued employment. Allen v. Di- 
rector, Dep’t of Workforce Servs., 2014 
Ark. App. 238, 434 S.W.3d 384 (2014). 

Unemployment benefits were not 
awarded because a benefits claimant vol- 
untarily quit her job without good cause; 
by the time the claimant had formally 
resigned, an incident of alleged elder 
abuse had already been reported, and the 
claimant decided to quit before a meeting 
was held about the incident. The reasons 
that the claimant gave for not going to 
higher management were unpersuasive. 
Jones v. Director, Dep’t of Workforce 
Servs., 2014 Ark. App. 668 (2014). 

Board of Review’s decision that the em- 
ployee voluntarily left work without good 
cause and failed to address his concerns 
was supported by evidence the employee 
was suspended after a positive drug test 
but returned to work with full compensa- 
tion, the employer made a reasonable re- 
quest for a doctor’s verification that pre- 
scription medication would not interfere 
with the employee’s job, and the employee 
terminated his employment without voic- 
ing concerns to a supervisor or manage- 
ment. Voss v. Dir., Dep’t of Workforce 
Servs., 2015 Ark. App. 521, 471 S.W.3d 
661 (2015). 

Claimant was properly disqualified for 
unemployment benefits as she voluntarily 
left her work without good cause because, 
when she learned that a coworker was 
going to tell the employer’s wife about the 
nude pictures she had sent to the em- 
ployer, she left work, but there was no 
evidence that the employer fired her; al- 
though she exchanged emails with the 
employer two days after she quit, she did 
not ask him about returning to work; 
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there was evidence that the employer did 
not want the claimant to quit, he was 
expecting her to return to work, and he 
would have let her stay if she wanted; 
and, although the claimant testified that 
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was afraid of the employér, the Board of 
Review found her fear was unwarranted. 
Ridley v. Dir., Dep’t of Workforce Servs., 
2016 Ark. ixpp 465, 503 S.W.3d 856 
(2016). 


she did not return to her work because she 


11-10-514. Disqualification — Discharge for misconduct. 


(a)(1) If so found by the Director of the Division of Workforce 
Services, an individual shall be disqualified for benefits if he or she is 
discharged from his or her last work for misconduct in connection with 
the work. 

(2) In cases. of discharge for absenteeism, the individual shall be 
disqualified for misconduct in connection with the work if the discharge 
was pursuant to the terms of a bona fide written attendance policy, 
regardless of whether the policy is a fault or no-fault policy. 

(3)(A) Misconduct in connection with the work includes the violation 

of any behavioral policies of the employer as distinguished from 

deficiencies in meeting production standards or accomplishing job 
duties; and 

(B) Without limitation: 

(i) Disregard of an established bona fide written rule Begs to the 
employee; or 

(ii) A willful disregard of the employer’s interest. 

(4)(A) Misconduct in connection with the work shall not be found for 

instances of poor performance unless the employer can prove that the 

poor performance was intentional. 

(B) An individual’s repeated act of commission, omission, or neg- 
ligence despite progressive discipline constitutes sufficient proof of 
intentional poor performance. 

(C) An individual who refuses an alternate suitable job rather 
than being terminated for poor performance shall be considered 
discharged for misconduct in connection with the work. 

(5) The disqualification under subsection (a) of this section shall 
continue until, subsequent to the effective date of the disqualification, 
the individual has had at least thirty (30) days of employment covered 
by an unemployment compensation law of this state, another state, or 
the United States. 

(b)(1) If an individual is discharged from his or her last work for 
misconduct in connection with the work on account of dishonesty, 
drinking on the job, reporting for work while under the influence of 
intoxicants, including a controlled substance, or willful violation of 
bona fide written rules or customs of the employer including those 
pertaining to his or her safety or the safety of fellow employees, persons, 
or company property, harassment, unprofessional conduct, or insubor- 
dination, he or she shall be disqualified until, subsequent to the date of 
the disqualification, the individual has been paid wages in two (2) 
quarters for insured work totaling not less than thirty-five (35) Limes 
his or her weekly benefit amount. 
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(2)(A) If an individual is discharged for testing positive for an illegal 
drug pursuant to a United States Department of Transportation- 
qualified drug screen conducted in accordance with the employer’s 
bona fide written drug policy, the individual is disqualified until, 
subsequent to the date of the disqualification, the claimant has been 
paid wages in two (2) quarters for insured work totaling not less than 
thirty-five (35) times his or her weekly benefit amount. 

(B)G) Any weekly benefits payable subsequent to the date of the 
disqualification under subdivision (b)(2)(A) of this section shall be 
terminated. 

(ii) The termination shall apply only to benefits payable within the 
benefit year of the claim with respect to which the claimant is 
disqualified for testing positive for an illegal drug under subdivision 
(b)(2)(A) of this section. ) 

(C) If an individual is disqualified under subdivision (b)(2)(A) of 
this section, a benefit paid to the individual with respect to any week 
of unemployment after the discharge shall not be charged to the 
account of the employer that discharged the individual if the benefit 
is based upon wages paid to the individual for employment before the 
discharge by the employer that discharged the individual. 

(c)(1) If so found by the director, an individual shall be disqualified 


for benefits if he or she is suspended from his or her last work for 
misconduct in connection with the work. 

(2) Except as otherwise provided, the disqualification shall be for the 
duration of the suspension or eight (8) weeks, whichever is the lesser. 


History. Acts 1941, No. 391, § 5; 1943, 
No. 138, § 30; 1947, No. 398, § 4; 1949, 
No. 155, § 5; 1953, No. 162, § 3; 1955, No. 
O95, ss LL, 127 1971; No: 35,°§ (9: 1983; 
No. 482, § 17; A.S.A. 1947, § 81-1106; 
Acts 1987, No. 753, § 14; 1989 (8rd Ex. 
Sess.), No. 95, § 1; 1998, No. 6, § 7; 1999, 
No. 1116, § 11; 2001, No. 770, § 1; 2007, 
No. 454, § 1; 2009, No. 802, § 5; 2011, No. 
861, § 4; 2011, No. 1040, § 2; 2013, No. 
956, § 1; 2013, No. 1077, §§ 1-3; 2015, 
No. 690, § 1; 2019, No. 453, § 5; 2019, No. 
910, § 242. | 


Amendments. The 2019 amendment 
by No. 453 substituted “the effective date 
of the disqualification” for “filing a claim” 
in (a)(5). 

The 2019 amendment by No. 910 sub- 


stituted “Director of the Division of Work- 


force Services” for “Director of the Depart- 
ment. of Workforce Services” in (a)(1). 

Effective Dates. Acts 2019, No. 453, 
§ 11: Oct. 1, 2019. 


CASE NOTES 
ANALYSIS —Repeated Acts. 

—Safety Rules. 
Evid —Social Media. 
ir aoa Resignation Under Pressure. 
PS le pated py Substantial Evidence. 
—Absenteeism. Evidence. 
—Evidence. Board of Review erred in finding that an 
—Misconduct Found. employee was disqualified from receiving 
—Not Shown. unemployment benefits due to misconduct 


—Quality of Work Product. 


connected with the work because the pre- 
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ponderance of the evidence did not indi- 
cate that the employee overtly refused to 
perform a task assigned by his supervisor, 
the facts surrounding the employee’s dis- 
charge that were recited in the decision 

were incorrect, and the evidence from the 
’ employer in the record was contradictory 
as to when the employee was told to 
complete the job, when he allegedly left 
work early, and when he was discharged. 
Green v. Director, Dep’t of Workforce 
Servs., 2015 Ark. App. 200 (2015). 

Employer failed to establish by a pre- 
ponderance of the evidence that the em- 
ployee, a ranch hand, was guilty of mis- 
conduct that would disqualify her from 
receipt of unemployment benefits under 
subsection (a) of this section because the 
Board of Review found the employee to be 
a credible witness, noting that she was 
only following her supervisor’s instruc- 
tions to ride along and get supplies. 
Rockin J Ranch, LLC v. Dir., Dep’t of 
Workforce Servs., 2015 Ark. App. 465, 469 
S.W.3d 368 (2015). 


Misconduct. 

Denial of unemployment benefits based 
on misconduct was supported by substan- 
tial evidence, because the testimony from 
the employer’s director of asset protection 
was sufficient evidence of misconduct, as 
he was well aware of the ethics investiga- 
tion findings, and an ethics investigation 
team received evidence of the employee’s 
misconduct from three sources; neither 
the appeal tribunal nor the review board 
was bound by common law or statutory 
rules of evidence. Blaylock v. Director, 
Dep’t of Workforce Servs. & Wal-Mart, 
2012 Ark. App. 538 (2012). 

Employer purportedly told appellant on 
three occasions to return to work, and, 
according to the employer, appellant told 
the employer to shut up and that he did 
not have the guts to run his own business. 
If believed, this was willful conduct, and it 
showed a disregard of the standard of 
behavior an employer has the right to 
expect from an employee. Valentine v. Di- 
rector, Dep’t of Workforce Servs., 2012 
Ark. App. 612 (2012). 

Employee who was terminated for fail- 
ing to follow an alleged safety policy was 
entitled to recover unemployment com- 
pensation despite the employer’s conten- 
tion that he was terminated for miscon- 
duct for failing to report a forklift 
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accident; the employer’s witness could not 
verify the existence or extent of any such 
safety policy or procedure. Cochran v. Di- 
rector, Dep’t of Workforce Serv.s, 2013 
Ark. App. 72 (2013). 

Board of Review did not err in uphold- 
ing a decision that an employee was not 
eligible for unemployment benefits under 
subsection (b) of this section on the ground 
that the employee was discharged for mis- 
conduct because the Board made a factual 
finding that the weight of the evidence 
showed that the employee was fired for 
falsifying documentation. Barnard v. Di- 
rector, Dep’t of Workforce Servs., 2013 
Ark. App. 143 (2013). 

Board of Review did not err in finding 
that an employee was ineligible for unem- 
ployment benefits due to misconduct un- 
der subdivision (a)(1) of this section be- 
cause when confronted by a manager, he 
lied about the existence of a romantic 
relationship with a coworker, which was 
in violation of company policy, and it was 
his dishonesty that resulted in his termi- 
nation. Crisp v. Dir., Dep’t of Workforce 
Servs., 2013 Ark. App. 219 (2018). 

Board of Review did not err under sub- 
division (a)(1) of this section in denying an 
employee unemployment compensation 
after she was discharged because a wit- 
ness testified that she had conducted an 
inquiry into the employer’s operations and 
the actions and omissions by the em- 
ployee. Smith v. Director, Dep’t of Work- 
force Servs., 2013 Ark. App. 360 (2013). 

Board of Review erred in holding that 
an employee was not entitled to unem- 
ployment compensation under subsection 
(a) of this section on the ground that he 
did not check to make sure a trailer door 
was properly secured before leaving a 
dock because his conduct did not demon- 
strate the necessary level of intent to 
support the conclusion that he engaged in 
misconduct. Rodriguez v. Director, Dep’t of 
Workforce Servs., 2013 Ark. App. 361 
(2013). 

Board of Review did not err under sub- 
division (a)(1) of this section in denying an 
employee’s claim for unemployment ben- 
efits on the ground that she was termi- 
nated from her position due to misconduct 
because she had a duty to report the abuse 
of a child by a staff member and did not do 
so despite being given multiple opportuni- 
ties by the employer. Parham v. Director, 
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Dep’t of Workforce Servs., 2013 Ark. App. 
362 (2013). 

Claimant was not entitled to unemploy- 
ment benefits, because she was dis- 
charged for misconduct, when the claim- 
ant made a conscious decision to not 
perform the insurance notifications de- 
spite the cost to her employer for not doing 
so and despite having been asked to 
handle the task immediately on more 
than one occasion. Ivy v. Director, 2013 
Ark. App. 381 (2018). 

Employee who went out of town to visit 
her family when no schedule had been 
posted yet for the coming week did not 
commit employment misconduct when she 
called two days later to inform her em- 
ployer that she would not be able to report 
to work; therefore, the denial of her claim 
for unemployment benefits was in error. 
Millspaugh v. Director, Dep’t of Workforce 
Servs., 2013 Ark. App. 450 (20138). 

Finding that the employee was disquali- 
fied from receiving unemployment ben- 
efits was appropriate because substantial 
evidence supported the determination 
that he was terminated for misconduct as 
a result of violating his employer’s sexual- 
harassment policy. Although the employee 
contended that there were inconsistencies 
in the testimony, the credibility of wit- 
nesses and the drawing of inferences from 
the testimony was not for the appellate 
court to determine. Ramirez v. Director, 
2013 Ark. App. 453 (2013). 

The recurrence of unsatisfactory con- 
duct can reach such a degree as to mani- 
fest the necessary intent to establish em- 
ployment misconduct for unemployment- 
insurance purposes. It is not required that 
the unsatisfactory conduct be of the same 
type. Williams v. Director, Dep’t of Work- 
force Servs., 2013 Ark. App. 531 (2013). 

Applicant was improperly denied unem- 
ployment benefits because she did not 
commit misconduct where there was no 
intent shown; the applicant’s failure to 
secure a certificate testing date was not a 
willful or wanton disregard of the employ- 
er’s interest where the employer failed to 
complete paperwork. Garrett v. Director, 
Dep’t of Workforce Servs., 2014 Ark. 50 
(2014). 

Substantial evidence did not support 
the Board of Review’s decision that the 
employee engaged in misconduct, and 
therefore she was entitled to unemploy- 
ment compensation, because she was ter- 
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minated for failing a random drug test, 
the result of inadvertently taking a pre- 
scription medication that had been pre- 
scribed for her daughter, rather than her 
own stronger prescription medication. Da- 
vis v. Director, Dep’t of Workforce Servs.., 
2014 Ark. App. 17 (2014). 

Unemployment benefits were properly 
denied to a claimant because there was 
substantial evidence that he was dis- 
charged due to misconduct based on his 
acts of sexual harassment; on review, the 
appellate court did not pass on the cred- 
ibility of the witnesses. The only evidence 
to support the claimant was his own tes- 
timony; however, two employees testified 
detailing four separate incidents of sexual 
harassment by the claimant. Moody v. 
Dir., 2014 Ark. App. 137, 432 S.W.3d 157 
(2014). 

Record showed that claimant was laid 
off because his position was eliminated, 
and nothing suggested intentional con- 
duct or a pattern of disregard, and thus 
the conclusion that the employer dis- 
charged claimant for misconduct could not 
be sustained, and the case was remanded 
for.an award of unemployment compensa- 
tion. Roberts v. Director, Dep’t of Work- 
force Servs., 2014 Ark. App. 201 (2014). 

Board of Review erred in denying an 
employee’s application for unemployment 
benefits because the facts were not suffi- 
cient to support a finding of misconduct 
where the employee’s asking another em- 
ployee about his bonus amounted to a 
good-faith error in judgment or an iso- 
lated instance of ordinary negligence and 
did not establish wrongful intent or evil 
design, and while such conduct might be a 
sufficient basis for the discharge, it was 
not a sufficient basis for the denial of 
unemployment compensation. Arwood v. 
Director, Dep’t of Workforce Servs., 2015 
Ark. App. 285, 461 S.W.3d 364 (2015). 

Board of Review did not err in denying 
the claimant unemployment benefits be- 
cause she was discharged from last work 
for misconduct in connection with the 
work as her absences were in disregard of 
the employer’s interests and_ thus 
amounted to misconduct in connection 
with the work because she accumulated 
twenty-six and a half points for absences - 
sixteen and a half points more than was 
normally allowed under the employer's 
attendance policy; and she missed three 
consecutive days, just prior to her termi- 
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nation, with no call in or explanation. 
Hernandez v. Director, Dep’t of Workforce 
Servs., 2015 Ark. App. 290, 461 S.W.3d 
708 (2015). 

Because the employer had reserved sole 
and absolute discretion to determine the 
appropriate disciplinary action in each 
case, and the claimant incurred three 
separate infractions of work rules in a 
short period of time, the Board of Review’s 
finding that the claimant was discharged 
from her last work for misconduct was 
supported by substantial evidence. Alva- 
renga v. Director, Dep’t of Workforce 
Servs., 2015 Ark. App. 307 (2015). 

Board of Review did not err in denying 
unemployment benefits to the claimant 
based on misconduct because there was 
substantial evidence to support the 
Board’s finding that the points accumu- 
lated by the claimant for violating the 
employer’s work rules were correctly cal- 
culated and uniformly applied; claimant 
had received a group warning about tak- 
ing more time than was authorized for 
meals or break periods before receiving 
the second written warning and being 
discharged on the third violation. Alva- 
renga v. Director, Dep’t of Workforce 
Servs., 2015 Ark. App. 307 (2015). 

Worker’s testimony clearly conflicted 
with the statements of his employer, and 
the Board of Review resolved these con- 
flicts in favor of the employer and there 
was substantial evidence to support the 
Board’s finding that the worker was dis- 
charged from his last work for misconduct 
connected with the work due to his absen- 
teeism. Holmes v. Dir., Dep’t of Workforce 
Servs., 2015 Ark. App. 337, 463 S.W.3d 
744 (2015). 

Substantial evidence supported the 
Board of Review’s findings of misconduct 
in connection with the work where the 
employee deliberately violated the em- 
ployer’s rules and willfully disregarded 
the employer’s interest by repeating 
threatening statements concerning a co- 
worker to the human resources director 
and other coworkers after being informed 
that he would be terminated if he did so. 
Clark v. Dir., Dep’t of Workforce Servs., 
2015 Ark. App. 491, 469 S.W.3d 808 
(2015). 


—In General. 
Employee’s claim for unemployment 
benefits was properly denied because he 
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was dismissed for misconduct in connec- 
tion with his work for refusing to comply 
with his supervisor’s instructions, failed 
to preserve his arguments on appeal, 
knew what evidence was being presented 
(it was contained in the employer’s gen- 
eral discharge statement), and never re- 
quested a remand in order to subpoena his 
supervisor or the personnel director. 
Grant v. Director, Dep’t of Workforce 
Servs., 2014 Ark. App. 249 (2014). 


—Absenteeism. 

Court reversed a decision of the Board 
of Review denying appellant unemploy- 
ment benefits because substantial evi- 
dence did not support the Board’s finding 
that appellant’s absences constituted a 
willful disregard of the employer’s best 
interests. The employer allowed its em- 
ployees to accumulate up to nine points 
without the risk of losing their jobs, and 
appellant was discharged when a vacation 
day was “inadvertently” counted against 
him, resulting in an accumulation of nine 
points in a year. The evidence showed that 
appellant’s actual absentee/tardiness 
points fell within the range allowed by the 
employer. Preston v. Director, 2013 Ark. 
App. 191 (2018). 

Board of Review erred in denying an 
employee’s claim for unemployment ben- 
efits under subsection (a) of this section 
because she did not engage in misconduct 
where, although she did not provide a 
doctor’s excuse for her 4-day absence, her 
illness was beyond her control, she told a 
ranking supervisor that she was leaving 
due to illness, and kept her employer 
informed about the basic course of her 
illness. Jones v. Dir., Dep’t of Workforce 
Servs., 2014 Ark. App. 426, 439 S.W.3d 85 
(2014). 

Board of Review’s decision that the em- 
ployee violated this section was unreason- 
able where there was no evidence that the 
employee intentionally violated the rules 
so as to manifest wrongful intent or evil 
design by being absent for three days, as 
there was no evidence that the employee 
was told by her treating physician that 
she had been released to return to work. 
Johnson v. Dir., Dep’t of Workforce Servs., 
2015 Ark. App. 389, 465 S.W.3d 878 
(2015). 

Regardless of the worker’s argument 
that her absences were due to illness and 
were not intentional, she was discharged 
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for violating her employer’s attendance 
policy, and there was substantial evidence 
to support the decision that she was dis- 
charged for misconduct connected with 
work; the employee handbook provided 
that excessive absenteeism was unaccept- 
able and that absences without approval 
might subject an employee to disciplinary 
action, plus the worker was _ verbally 
warned several times, and she was issued 
a written warning. Higgins v. Dir., Dep’t of 
Workforce Servs., 2016 Ark. App. 449, 503 
S.W.3d 833 (2016). 

Board of Review properly affirmed the 
denial of an employee’s claim for unem- 
ployment benefits because the employee, 
who had worked for the employer for over 
35 years, was aware of the employer’s 
absence policy, the employee had received 
prior disciplinary warnings for atten- 
dance, the employee’s intent was irrel- 
evant where she was discharged for ab- 
senteeism based on the terms of a bona 
fide written attendance policy, regardless 
of whether the policy was a fault or no- 
fault policy, as required by statute, and 
the employee did not make a request to 
Human Resources to use vacation leave or 
for leave under the Family and Medical 
Leave Act. Burch v. Bassett, 2016 Ark. 
App. 456, 503 S.W.3d 852 (2016). 

Board of Review erred in affirming and 
adopting the Appeal Tribunal’s denial of 
an employee’s application for unemploy- 
ment benefits because the employee’s 
single incident of purported misconduct 
did not rise to the level of willful disregard 
of her employer’s interest and did not 
indicate the requisite intent; the employee 
had been arrested at midnight the previ- 
ous night and was incarcerated, and she 
testified that there was no way to call her 
employer ahead of time to let them know 
that she would be absent where she was 
allowed only one phone call, which she 
used to call her mother. in order to make 
arrangements to get out of jail and check 
on her children. Whitmer v. Dir., Dep’t of 
Workforce Servs., 2017 Ark. App. 367, 525 
S.W.3d 45 (2017). 

Board of Review’s decision that a teach- 
er’s aide was discharged for violating the 
school district’s attendance policy was re- 
versed; although the district had a written 
policy on absenteeism, the policy provided 
for loss of pay, not discharge for excessive 
absenteeism. There was neither a show- 
ing that the aide’s discharge was pursuant 
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to a bona fide written attendance policy 
under subdivision (a)(2) of this section nor 
a finding that her conduct was willful 
under subdivision (a)(3). Hopkins v. Dir., 
Dep’t of Workforce Servs., 2019 Ark. App. 
84, 571 S.W.3d 524 (2019). 

There was not substantial evidence that 
an unemployment claimant’s actions after 
he injured his back constituted miscon- 
duct because he did not consider his back- 
pain situation to involve a leave of ab- 
sence, he contacted his immediate 
supervisor and informed the supervisor of 
the situation in accordance with the per- 
sonnel policy, and he never heard back 
from anyone until his spouse subse- 
quently informed him that he had been 
replaced. Blanton v. Dir., Dep’t of Work- 
force Servs., 2019 Ark. App. 205, 575 
S.W.3d. 186 (2019). 


—Evidence. : 

Claimant knew her government-issued 
credit card was not to be used for personal 
expenses but asserted she did so after her 
supervisor indicated that she could use it 
for relocation, which the supervisor de- 
nied; it was within the board’s purview to 
determine witness credibility, and sub- 
stantial evidence supported the board’s 
decision to deny benefits for misconduct. 
Theophile v. Dir., Dep’t of Workforce 
Servs., 2014 Ark. App. 462, 441 S.W.3d 66 
(2014). 


—Misconduct Found. 

Board of Review properly affirmed the 
Appeal Tribunal’s denial of a professor’s 
request for unemployment benefits based 
on its finding that she was discharged for 
misconduct in connection with her work 
because, inter alia, she had received mul- 
tiple reprimands, was the subject of mul- 
tiple student complaints, acted unprofes- 
sionally by using class time. to ask 
students to write letters to support her, 
failed to show up for class, failed to keep 
office hours, impermissibly changed the 
format of her course from on-campus to 
online, performed inadequately in an ob- 
served class, and repeatedly failed to ei- 
ther come to work or provide necessary 
documentation as to her medical situation 
that.prevented her from working. Brown 
v. Dir., Dep’t of Workforce Servs., 2017 
Ark. App. 604, 534 S.W.3d 754 (2017). 

Board of Review properly denied a for- 
mer employee unemployment compensa- 
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tion benefits because the former employer 
presented evidence that the employee di- 
vulged confidential information despite 
having been instructed not to do so and 
that she had refused to prepare a plan of 
correction despite having been told to do 
so; the employer presented evidence that 
insubordination was specifically prohib- 
ited in the employer’s written policy. Mc- 
Culler-Silverman v. Dir., Dep’t of Work- 
force Servs., 2017 Ark. App. 606, 534 
S.W.3d 748 (2017). 

Board of Review did not err in denying 
the claimant unemployment benefits as 
substantial evidence supported the 
board’s finding that the employer had 
proven the claimant committed an act of 
misconduct; although the claimant was 
upset after the assistant manager publicly 
berated him, the claimant failed to seek 
permission before leaving his job post for 
the day and the claimant intentionally 
violated the employer’s rules and disre- 
garded its interests. Lovins v. Dir., Dep’t of 
Workforce Servs., 2020 Ark. App. 472 
(2020). 


—Not Shown. 

Board of Review erred in denying an 
employee unemployment benefits based 
on misconduct in connection with the 
work; the employee’s policy violation was 
an isolated instance of negligence where 
the required proof of intent was lacking. 
Hubbard v. Dir., Dep’t of Workforce Servs., 
2015 Ark. App. 285, 460 S.W.3d 294 
(2015). . 

Board of Review erred in denying unem- 
ployment benefits to an employee because 
the evidence did not support the Board’s 
finding of misconduct where the employ- 
ers statement indicated that he dis- 
charged the employee for the rude and 
offensive manner in which she argued 
with him in a telephone conversation and 
there was no evidence of an intentional or 
deliberate violation, a willful or wanton 
disregard, or carelessness or negligence of 
such degree or recurrence as to manifest 
wrongful intent or evil design. Jones v. 
Dir., Dep’t of Workforce Servs., 2015 Ark. 
App. 479, 470 S.W.3d 277 (2015). 

Board of Review erred in finding that an 
employee was disqualified from collecting 
unemployment benefits because his negli- 
gent action in damaging a truck owned by 
the employer did not rise to such a level as 
to constitute misconduct, but was instead 
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the result of ordinary negligence or a 
good-faith error in judgment. While the 
employer might have acted reasonably in 
deciding to terminate the employee, there 
was no substantial evidence to support 
the Board’s determination that the em- 
ployee’s action amounted to an intentional 
disregard of his employer’s interest or 
manifested wrongful intent or evil design. 
Quesenberry v. Dir., Dep’t of Workforce 
Servs., 2015 Ark. App. 699, 477 S.W.3d 
573 (2015). 

Employee acted at the direction of her 
supervisor in making a change to a docu- 
ment to correct a clerical error, and the 
employer’s position that the employee 
should have consulted the director did not 
demonstrate that the employee commit- 
ted an intentional violation of employee 
standards, but rather a good faith error in 
judgment; there was no allegation of any 
personal gain by the employee, and there 
was no evidence of any intent to deceive, 
and thus there was no substantial evi- 
dence of dishonesty, and she was not dis- 
qualified from receiving unemployment 
benefits. Cook v. Dir., Dep’t of Workforce 
Servs., 2016 Ark. App. 12, 480 S.W.3d 194 
(2016). 

Substantial evidence did not support 
the Board of Review’s conclusion that a 
merchant account representative, who 
was discharged for poor sales perfor- 
mance, was disqualified from receiving 
unemployment benefits based on miscon- 
duct connected to work. The claimant tes- 
tified that he was transferred to a new 
territory, he spent limited time there be- 
cause he was traveling to and from his 
home, and the cost of travel proved diffi- 
cult to offset; although the claimant had 
not reached his sales goals, the record did 
not support the finding that he manifested 
an intent to violate his employer’s rules or 
disregard its interests. Zenaro v. Dir, 
Dep’t of Workforce Servs., 2017 Ark. App. 
290, 521 S.W.3d 164 (2017). 

Substantial evidence did not support 
the Board of Review’s finding of miscon- 
duct and ineligibility for unemployment 
benefits when a family service specialist 
employed by the Department of Human 
Services had failed to redact the names 
and Social Security numbers of clients 
from documentation she submitted to de- 
fend herself in a grievance proceeding 
over her handling of the clients’ case. The 
former employee testified that she knew of 
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no policy prohibiting her use of work docu- 
mentation to support her own defense 
regarding a work-related reprimand, and 
she had never before been disciplined for 
any breach of confidentiality. Taylor v. 
Dir., Dep’t of Workforce Servs., 2018 Ark. 
App. 442, 558 S.W.3d 420 (2018). 
Substantial evidence did not support 
the Board of Review’s finding of miscon- 
duct concerning a claimant for unemploy- 
ment benefits because the errors in the 
claimant’s work performance did not con- 


stitute intentional failure to perform the . 


claimant’s job as the claimant made two 
completely different kinds of work errors 
that occurred almost a year apart. No 
reasonable person could have concluded 
that these workplace mistakes manifested 
deliberate disregard of the employer’s in- 
terests. Keith v. Dir., Dep’t of Workforce 
Servs., 2018 Ark. App. 541, 564 S.W.3d 
296 (2018). 

Board of Review erred in denying an 
employee’s claim for unemployment ben- 
efits based on misconduct in connection 
with the work because the employee’s 
conduct was not of such a degree or recur- 
rence as to manifest culpability, wrongful 
intent, evil design, or an intentional or 
substantial disregard of her employer’s 
interests or her duties and obligations; the 
evidence showed that the employee noti- 
fied the employer that she could not work 
due to her illness and hospitalization, she 
remained hospitalized for over two 
months, was placed on a ventilator, and 
underwent a tracheotomy, the employer 
sent the employee the notification letters 
during her hospitalization, and the em- 
ployee contacted the employer shortly af- 
ter she had been discharged. Dillinger v. 
Dir., Dep’t of Workforce Servs., 2020 Ark. 
App. 138, 596 S.W.3d 62 (2020). 


—Quality of Work Product. 

Court reversed the Board of Review’s 
decision to deny appellant unemployment 
benefits because substantial evidence did 
not support the Board’s conclusion that 
appellant was fired for misconduct under 
subsection (a) of this section as the record 
showed that appellant was discharged for 
purely economic reasons. Failing to be a 
productive salesman was not misconduct. 
An element of intent was required, and 
the Board erred in concluding that appel- 
lant had intentionally or willfully under- 
performed. Warren v. Director, 2013 Ark. 
App. 178 (2018). 
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—Repeated Acts. 

Board of Review did not err in conclud- 
ing that a former employee was disquali- 
fied from unemployment benefits based on 
misconduct because the employee’s re- 
peated errors, which were made after 
multiple warnings were issued regarding 
such errors, constituted “repeated acts of 
commission, omission or negligence” un- 
der this section. McAteer v. Dir., Dep’t of 
Workforce Servs., 2016 Ark. App. 52, 481 
S.W.3d 776 (2016). 


—Safety Rules. 

Board of Review’s decision denying a 
claimant unemployment benefits was af- 
firmed where he clearly violated the em- 
ployer’s safety rules by entering a gaseous 
atmosphere without back up and without 
permission from his supervisor, and thus 
the decision that he was discharged for 
misconduct was supported by substantial 
evidence. Wilson v. Dir., Dep’t of Work- 
force Servs., 2017 Ark. App. 171, 517 
S.W.3d 427 (2017). 

Substantial evidence existed to support 
the Board of Review’s finding that an 
employee willfully violated the rules or 
customs of the employer pertaining to 
safety where the employer conducted an 
extensive investigation, the employee ad- 
mitted he was aware of and understood 
the company’s “lock out/tag out” safety 
policy, and the evidence showed that he 
did not follow the safety procedures before 
putting his arm in the stacker-stick-layer 
machine. Thus, the employee’s ineligibil- 
ity for unemployment benefits under sub- 
division (b)(1) of this section was upheld. 
Thomas v. Dir., Dep’t of Workforce Servs., 
2019 Ark. App. 468, 587 S.W.3d 612 
(2019). 


—Social Media. 

‘While substantial evidence supported a 
finding of harm to the employer’s interests 
when all things, including the parties’ 
credibility, were considered, substantial 
evidence did not support a finding that the 
applicant’s conduct in posting a Facebook 
status arguably critical of her employer 
violated any policy or was made with the 
intent or knowledge that the employer’s 
interests would suffer. While the at-home 
post by the applicant expressed exaspera- 
tion in general terms, the exasperation 
was not derogatory in nature or directed 
at any individual or entity; thus, the 
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Board’s decision denying unemployment 
benefits on the basis of misconduct was 
reversed. Martinez v. Dir., Dep’t of Work- 
force Servs.,( 2015 Ark. App. 717, 478 
S.W.3d 276 (2015). 


Resignation Under Pressure. 

Employer determined that there were 
additional violations that warranted more 
discipline, and the claimant was allowed 
to resign in lieu of being discharged, and a 
resignation induced under pressure was 
not considered voluntary and was treated 
as a discharge for purposes of unemploy- 
ment insurance. Theophile v. Dir., Dep’t of 
Workforce Servs., 2014 Ark. App. 462, 441 
S.W.3d 66 (2014). 


Substantial Evidence. 

Board of Review’s denial of an employ- 
ee’s application for unemployment ben- 
efits was supported by substantial evi- 
dence because the employee’s intentional 
violations of the employer’s safety rules 
constituted misconduct within the mean- 
ing of subsection (b) of this section for 
which the employee could be discharged. 
Hoy v. Williams, 2012 Ark. App. 465 
(2012). 

Review board could have reasonably 
reached its decision that the employee 
was discharged for reasons other than 
misconduct, and thus the decision was 
supported by substantial evidence, given 
that (1) on the days the employee became 
emotional at work, she had been respond- 
ing to the fact that her car had been 
broken into or mourning the anniversary 
of her husband’s death, (2) the board could 
have found that the employee’s actions, 
including using her cell phone, was not an 
intentional disregard of the employer’s 
best interest, (3) it was a fair inference 
that the employer did not present much 
specific information about how the em- 
ployee’s behavior had an effect on the 
work place, and (4) whether or not the 
employee’s behavior adversely affected 
the work place, her behavior did not 
amount to misconduct that was connected 
with the work. King v. Director, 2013 Ark. 
App. 97 (2013). 

Review board affirmed the appeal tribu- 
nal decision that found the employee was 
discharged for reasons other than miscon- 
duct under subdivision (a)(1) of this sec- 
tion, but the employer asked the court to 
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apply the wrong standard of review on 
appeal; the court did not determine if a 
contrary finding by the board would have 
been supported by substantial evidence, 
but whether substantial evidence sup- 
ported the findings that the board made, 
and the court would affirm if the board 
could reasonably have reached the deci- 
sion it made, even if there was evidence 
upon which a different decision could have 
been reached. King v. Director, 2013 Ark. 
App. 97 (2013). 

Substantial evidence supported the 
finding that the claimant’s acts were 
against her employer’s best interests and 
that she was discharged for misconduct in 
connection with the work, because the 
claimant failed to follow routing proce- 
dures, and failed to review and edit a 
document before it was submitted to the 
director. Weinstein v. Dir., 2013 Ark. App. 
374, 428 S.W.3d 560 (2013). 

In an unemployment insurance case, 
substantial evidence supported the deci- 
sion of the Board of Review that an em- 
ployee was discharged for employment 
misconduct based on repeated acts of poor 
performance despite progressive warn- 
ings and his failure to comply with an 
improvement plan. Williams v. Director, 
Dep’t of Workforce Servs., 2013 Ark. App. 
531 (2018). 

In the context of a claim for unemploy- 
ment benefits, the Board of Review’s find- 
ing that an attorney was terminated for 
reasons other than misconduct was up- 
held where ‘substantial evidence sup- 
ported the finding that the ending of the 
working relationship resulted from genu- 
ine disputes between the law firm and the 
attorney over monies owed. Law Offices of 
Craig L. Cook v. Dir., Dep’t of Workforce 
Serv., 2013 Ark. App. 741, 431 S.W.3d 337 
(2013). 

Substantial evidence did not support 
the Board of Review’s determination that 
a high school counselor’s negligence was of 
such degree or recurrence as to manifest 
wrongful intent or evil design where his 
apparent error in student records as to 
proper math credits and his failure to stay 
current on state graduation requirements 
did not amount to misconduct sufficient to 
deny him unemployment benefits. Sims v. 
Dir., Dep’t of Workforce Servs., 2014 Ark. 
App. 512, 443 S.W.3d 570 (2014). 
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11-10-515. Disqualification — Failure or refusal to apply for or 
accept suitable work. 


(a)(1)(A) If so found by the Director of the Division of Workforce 
Services, an individual shall be disqualified for benefits if he or she 
has failed without good cause: 

(i) To apply for available suitable work when so directed by a 
Division of Workforce Services office; or 

(ii) To accept available suitable work when offered. 

(B) The disqualification under subdivision (a)(1)(A) of this section 
shall continue until, subsequent to the effective date of the disquali- 
fication, he or she has had at least thirty (30) days of employment 
covered by an unemployment compensation law of this state, another 
state, or the United States. 

(2)(A) An individual who applies for benefits is disqualified for 

benefits if he or she was rejected for offered employment as the direct 

result of a failure: 

(i) To appear for a United States Department of Transportation- 
qualified drug screen after having received a bona fide job offer of 
suitable work subject to passage of the drug screen; or 

Gi) To pass a United States Department of Transportation-quali- 
fied drug screen by testing positive for an illegal drug after having 
received a bona fide job offer of suitable work. 

(B) The disqualification under subdivision (a)(2)(A) of this section 
shall continue until subsequent to the date of the disqualification, the 
claimant has been paid wages in two (2) quarters for insured work 
totaling not less than thirty-five (35) times his or her weekly benefit 
amount. 

(b)(1) No individual shall be disqualified from the receipt of benefits 
with respect to any week in which he or she is in training with the 
approval of the director by reason of the application of provisions in 
subsection (a) of this section. 

(2) For the purpose of this subsection, the REN of the director 
shall be based on the following considerations: 

(A) The claimant’s skills must be either obsolete or the demands 
for his or her skills in his or her labor market must be such as to make 
employment opportunities for him or her in that labor market 
minimal and not likely to improve; 

(B) The claimant must possess aptitudes or skills which can be 
usefully supplemented within a short time by retraining; 

(C) The training must be for an occupation for which there is a 
substantial and recurring demand; and 

(D) The claimant must produce evidence of continued attendance 
and satisfactory progress. 

(c)(1) In determining whether or not any work is suitable for an 
individual and in determining the existence of good cause for volun- 
tarily leaving his or her work under § 11-10-513, there shall be 
considered, among other factors and in addition to those enumerated in 
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subsection (d) of this section, the degree of risk involved to his or her 
health, safety, and morals, his or her physical fitness and prior training, 
his or her experience and prior earnings, the length of his or her 
unemployment, his or her prospects for obtaining work in his or her 
customary occupation, the distance of available work from his or her 
residence, and prospects for obtaining local work. 

(2) Work offered to an individual by a base-period or last employer at 
earnings equal to or greater than the individual earned from the 
base-period or last employer shall be deemed to be suitable work unless 
any of the factors above are applicable and it would be contrary to good 
conscience to deem the work suitable. 

(d) Notwithstanding any other provisions of this chapter, no work 
shall be deemed suitable and benefits shall not be denied under this 
chapter to any otherwise eligible individual for refusing to accept new 


work under any of the following conditions: 
(1) If the position offered is vacant due to a strike, lockout, or other 


labor dispute; 


(2) If the wages, hours, or other conditions of the work offered are 
substantially less favorable to the individual than those prevailing for 


similar work in the locality; or 


(3) If as a condition of being employed, the individual would be 
required to join a company union or to resign from or refrain from 
joining any bona fide labor organization. 


History. Acts 1941, No. 391, § 5; 1943, 
No. 138, § 30; 1949, No. 155, § 5; 1955, 
No. 395, § 13; 1971, No. 35, § 9; A.S.A. 
1947,§ 81-1106; Acts 1991, No. 100, § 28; 
1997, No. 234, § 13; 2001, No. 755, § 1; 
2007, No. 454, § 2; 2011, No. 861, § 5; 
2015, No. 690, § 2; 2019, No. 453, § 6; 
2019, No. 910, § 243. 

Amendments. The 2019 amendment 
by No. 453, in (a)(1)(B), substituted “the 
effective date of the disqualification” for 
“filing a claim”, and deleted “and shall 
begin with the week in which the failure 


to apply for or accept available suitable 
work occurred” from the end. 

The 2019 amendment by No. 910 sub- 
stituted “Director of the Division of Work- 
force Services” for “Director of the Depart- 
ment of Workforce Services” in the 
introductory language of (a)(1)(A); and 
substituted “Division of Workforce Ser- 
vices” for “Department of Workforce Ser- 
vices” in (a)(1)(A)(i). 

Effective Dates. Acts 2019, No. 453, 
§ 11: Oct. 1, 2019. 


CASE NOTES 


ANALYSIS 
In General. 
Good Cause Not Shown. 
Remand. 
In General. 


Where a temporary employee volun- 
tarily quit her employment and was dis- 
qualified from unemployment benefits, 
the Board of Review incorrectly assessed 
the unemployment disqualification for 
violations of subdivision (a)(1)(B) of this 


section as enacted in July 2011 rather 
than the statute in effect on the refusal 
dates. The employee should have been 
disqualified from benefits for the eight- 
week period under the previous version of 
the statute. Nelson v. Director, Dep’t of 
Workforce Servs., 2013 Ark. App. 533 
(2013). ; 


Good Cause Not Shown. 

Lack of transportation is not a reason 
connected with the work to establish good 
cause for failing to accept suitable work. 
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Nelson v. Director, Dep’t of Workforce 
Servs., 2013 Ark. App. 533 (2013). 


Remand. 

Board of Review’s determination that 
the claimant was disqualified from ben- 
efits because she failed without good 
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fered was remanded because the Board 
did not set forth a factual basis for con- 
cluding that the claimant’s training was 
without the approval of the director. Fray- 
sher v. Director, Dep’t of Workforce Servs., 
2013 Ark. App. 603 (2018). 


cause to accept suitable work when of- 


11-10-516. Disqualification — Refusal to report after layoff. 


(a)(1) If so found by the Director of the Division of Workforce 
Services, an individual shall be disqualified for benefits if while on a 
layoff of ten (10) weeks or less, he or she refuses to report for work 
within one (1) week after notice of recall to the same job or to a suitable 
job similar to the one from which he or she was laid off, or if while 
unemployed, he or she voluntarily removes his or her name from a 
recall list set forth in a written contract of a base-period employer, 
provided that the employer files a written notice of the refusal of recall 
or removal from a recall list with the Division of Workforce Services 
within seven (7) days of the occurrence. 

(2) The disqualification shall begin on the date of receipt of the 
written notice of refusal of recall or removal from the recall list by the 
division and shall continue until, subsequent to filing his or her claim, 
he or she has had at least thirty (30) days of employment covered by an 
unemployment compensation law of this state, or another state, or of 
the United States. 

(b) No individual shall be disqualified under this section if he or she 
refuses to report for recall to the job or removes his or her name from a 
recall list as described in subsection (a) of this section because he or she 
is employed on a full-time basis, has a written offer of a job, or because 
of circumstances of such nature and compelling urgency that it would 
be contrary to good conscience to impose a disqualification. 


substituted “Division of Workforce Ser- 
vices” for “Department of Workforce Ser- 
vices” twice in (a)(1); and substituted “di- 
vision” for “department” in (a)(2). 


History. Acts 1941, No. 391, § 5; 1955, 
No. 395, § 14; 1983, No. 482, § 18; A.S.A. 
1947, § 81-1106; Acts 1987, No. 753, § 15; 
2005, No. 902, § 3; 2019, No. 910, § 244. 

Amendments. The 2019 amendment 


11-10-517. Disqualification — Receipt of other remunerations. 


If so found by the Director of the Division of Workforce Services, an 
individual shall be disqualified for benefits for any week with respect to 
which he or she receives or has received remuneration in the form of: 

(1) SEPARATION PAYMENTS. 

(A) For initial claims made on and after January 1, 2018: 

(i)(a) Separation payments are disqualifying for the number of 
weeks following the date of the separation that equals the number of 
weeks of wages received in the separation payment. 
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(b) An armed.services severance payment paid to a former member 
of the United States Armed Forces shall not be disqualifying under 
the terms of this section. 

(c) Remuneration paid as back pay in settlement of a claim or 
grievance and supplemental unemployment benefits shall not be 
disqualifying; and 

(ii)(a) The employer shall specify the total amount of separation 
pay and the number of weeks of wages represented by the separation 
pay. 

(b) If the employer does not specify the number of weeks under 
subdivision (1)(A)(@i)(a) of this section, the Division of Workforce 
Services shall allocate the separation pay using the claimant’s 
average weekly wage. 

(B) For the purposes of subdivision (1)(A) of this section, a partial 
week of separation pay shall be treated as a payment for a full week 
of separation; 

(2) Unemployment benefits under an unemployment compensation 
law of another state or of the United States; 

(3)(A) Any governmental or other pension, retirement or retired pay, 

annuity, or any other similar periodic payment received with respect 

to the week and that is based on the previous work of the claimant if 

payment is received under a plan maintained or contributed to by a 

base-period employer. 

(B)G) However, the amount of unemployment benefits payable to 
the individual for the week shall be reduced, but not below zero 
($0.00), by an amount equal to the amount of the pension, retirement 
or retired pay, annuity, or other payment that is reasonably attrib- 
utable to the week. 

(ii) Any weekly benefit amount that is reduced because of the 
receipt of remuneration as defined under this section and that is not 
an even multiple of one dollar ($1.00) shall be rounded to the next 
lower multiple of one dollar ($1.00). 

(C) If payments referred to in this subdivision (3) are being 
received by any individual under the federal Social Security Act, the 
director shall take into account the individual’s contribution and 
make no reduction in the weekly benefit amount; 

(4)(A) Training and retraining allowance provided for by appropria- 
tion of the United States Congress. 

(B) However, this subdivision (4) does not apply if the claimant has 
met the benefit eligibility conditions set out in §§ 11-10-507 — 
11-10-511 and other sections of this chapter; 

(5) Vacation PayMENTs. 

(A) Vacation payments shall be treated as earnings in accordance 
with § 11-10-503 with respect to the week or weeks in which the 
vacation period occurred. 

(B) For the purpose of this subdivision (5), the employer shall 
promptly report the week or weeks involved in the vacation period as 
well as the corresponding amount of vacation pay with respect to 
such week or weeks. 
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(C) Any vacation payments received due to a permanent separa- 
tion from employment shall not be disqualifying nor deductible under 


this section; 


(6) Bonus payments that shall be treated as earnings in accordance 
with § 11-10-503 only for the week in which the payment is received; 


(7) Sick PAyMENTs. 


(A) Sick payments shall be treated as earnings in accordance with 
§ 11-10-5083 with respect to the week or weeks in which the sick-pay 


period occurred. 


(B) For the purpose of this subdivision (7), the employer shall 
promptly report the week or weeks involved in the sick-pay period as 
well as the corresponding amount of sick payments with respect to 


the week or weeks. 


(C) However, any sick payments received due to a permanent 
separation from employment shall not be disqualifying nor deductible 


under this section; and 
(8) Hotipay PayMeENnts. 


(A) Holiday payments shall be treated as earnings in accordance 
with § 11-10-503 for the week or weeks in which the holiday 


occurred. 


(B) For the purpose of this subdivision (8), the employer shall 
promptly report the week or weeks involved in the holiday pay period 
and the corresponding amount of holiday payments for that holiday 


pay period. 


History. Acts 1941, No. 391, 8§ 3, 5; 
1949" No: 100" 9-5, 71953, “No. 7162, "9": 
1955, No. 395, § 16; 1963, No. 93, §$ 4, 6; 
1971, No. 35, §§ 7, 9; 1972 (1st Ex. Sess.), 
No. 65, § 1; 1975, No. 154, § 1; 1975, No. 
609, § 2; 1975, No. 627, § 1; 1975 (Ex- 
tended Sess., 1976), No. 1083, §§ 6, 7; 
1977, No. 366, § 7; 1977, No. 376, § 11; 
1979, No. 492, § 8; 1979, No. 922, § 8; 
1981 (1st Ex. Sess.), No. 37, § 8; 1983, No. 
482, §§ 9, 18-20; A.S.A. 1947, §§ 81-1104, 
81-1106; reen. Acts 1987, No. 672, §§ 5, 6; 
Acts 1991, No. 48, § 4; 1993, No. 6, § 8; 
2001, No. 1367, § 6; 2003, No. 1223, § 6; 
2005, No. 902, § 4; 2007, No. 490, § 6; 
2017, No. 734, § 4; 2019, No. 453, §, 7; 
2019, No. 910, §§ 245, 246. 

A.C.R.C. Notes. Acts 2017, No. 734, 
§ 1, provided: “Legislative findings. The 
General Assembly finds that: 

“(1) The State of Arkansas needs to 
take steps to ensure the financial stability 
of the Unemployment Compensation 
Fund; ~ 

“(2) Arkansas’s unemployment costs to 
employers are higher than some sur- 
rounding states; 


“(3) Arkansas employers have been 
paying increased unemployment taxes 
since 2009 as a result of a recession which 
dramatically increased unemployment; 
and 

“(4) Making the changes.set forth in 
this bill will increase the stability of the 
Unemployment Compensation Fund and 
increase the state’s employers’ ability to 
compete in attracting businesses.” 

Amendments. The 2017 amendment 
redesignated former (1)(A)-(C) as (1)(A); 
and added (1)(B). 

The 2019 amendment by No. 453 de- 
leted former (1)(A) and redesignated for- 
mer (1)(B) as (1)(A); added (1)(B); and 
updated an internal. reference’ in 
(1(A)GD(O). 

The 2019 amendment by No. 910 sub- 
stituted “Director of the Division of Work- 
force Services” for “Director of the Depart- 
ment of Workforce Services” in the 
introductory language of the section; and 
substituted “Division of Workforce Ser- — 
vices” for “Department of Workforce Ser- 
vices” in (1)(B)Gi)(6) [now (1)(A)(ii)(6)]. 

Effective Dates. Acts 2019, No. 453, 
§ 11: Oct. 1, 2019. 
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CASE NOTES 


Dismissal Payments. 

Board of Review erred in finding that 
the former employee was disqualified 
from receiving benefits under subdivision 
(1) of this section from April 12, 2020, 
through July 4, 2020, where a severance 
agreement stated that his last date of 
employment was March 1, 2020, and 
specified that the employer was paying 


the employee 12 weeks of severance pay, 
the Board did not explain why it used July 
4, 2020, as the end of the disqualification 
period, and by using that date, it effec- 
tively disqualified the employee for 18 
weeks instead of 12 weeks. Martin v. Dir., 
Dep’t of Workforce Servs., 2021 Ark. App. 
66 (2021). 


11-10-519. Disqualification — Penalty for false statement or 


misrepresentation. 


(a) If so found by the Director of the Division of Workforce Services, 

an individual shall be disqualified for benefits: 
(1)(A) If he or she willfully makes a false statement or misrepresen- 
tation of a material fact or willfully fails to disclose a material fact in 
filing an initial claim or a claim renewal, he or she shall be 
disqualified from the effective date of the disqualification until he or 
she has twenty (20) weeks of employment in each of which he or she 
has earned wages equal to at least his or her weekly benefit amount. 

(B)G) In addition to the twenty-week disqualification in subdivi- 
sion (a)(1)(A) of this section, any weekly benefits payable subsequent 
to the date of delivery or mailing of the determination shall be 
terminated. 

(ii) The termination shall apply only to benefits payable within the 
benefit year of the claim with respect to which the claimant willfully 
made a false statement or misrepresentation; 

(2)(A) For any continued week claimed with respect to which the 
employee has willfully made a false statement or misrepresentation 
‘of a material fact or willfully fails to disclose a material fact in 
obtaining or attempting to obtain any benefits, and for an additional 
thirteen (13) weeks of unemployment, as defined in § 11-10-512, and 
which shall commence with Sunday of the first week with respect to 
which a claim is filed commencing with the week of delivery or 
mailing of the determination of disqualification under this section. 

(B)G) In addition to the thirteen (13) weeks of disqualification, a 
disqualification of three (3) weeks shall be imposed for each week of 
failure or falsification. 

(ii)(a) Any weekly benefits payable subsequent to the date of 
delivery or mailing of the determination shall be terminated. 

(6) The termination shall apply only to benefits payable within the 
benefit year of the claim with respect to which the claimant willfully 
made a false statement or misrepresentation; and 
(3)(A) The disqualification shall not be applied after five (5) years 
have elapsed from the date of delivery or mailing of the determina- 
tion of disqualification under this section. 

(B)G) A person who is disqualified under this section shall be liable 
for repayment of any benefits determined to have been collected 
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fraudulently, as well as any other penalties, sLL gly and costs 
assessed as a result of the fraudulent activity. 
(ii) Until the liabilities have been repaid, the person shall forfeit 
any right to receive benefits under this chapter. 
(b) Upon request of the Legislative Council, the Division of Work- 
force Services shall provide reports regarding unemployment insurance 
claim fraud and its efforts to prevent the fraud. 


History. Acts 1941, No. 391, § 5; 1949, 
No. 155, § 5; 1955, No. 395, § 19; 1963, 
No. 93, § 6; 1971, No. 35, § 9; 1983, No. 
482, § 21; AS.A. 1947, § 81-1106; Acts 
2001, No. 1367, § 7; 2003, No. 1223, § 7; 
2013, No. 1242, § 1; 2019, No. 453, § 8; 
2019, No. 910, §§ 247, 248. 

Amendments. The 2019 amendment 
by No. 453 redesignated (a)(1) as (a)(1)(A); 
in (a)(1)(A), substituted “effective date of 
the disqualification” for “date of filing the 
claim” and _ substituted “twenty (20) 
weeks” for “ten (10) weeks”; added 
(a)(1)(B); redesignated (a)(3) as (a)(3)(A); 
- in (a)(3)(A), substituted “five (5) years” for 


“two and one-half (2%) years”, and deleted 
“but all overpayments established by the 
determination of disqualification shall be 
collected as otherwise provided by this 
chapter” from the end; and added 
(a(3)(B). 

The 2019 amendment by No. 910 sub- 
stituted “Director of the Division of Work- 
force Services” for “Director of the Depart- 
ment of Workforce Services” in the 
introductory language of (a); and substi- 
tuted “Division of Workforce Services” for 
“Department of Workforce Services” in (b). 

Effective Dates. Acts 2019, No. 453, 
§ 11: Oct. 1, 2019. 


CASE NOTES 


Evidence. 

Because the Board of Review found that 
the worker was aware that he had not 
been laid off due to a lack of work and that 
he misrepresented the circumstances of 
his separation when filing his initial claim 
for benefits, there was substantial evi- 
dence to support the finding that he was 
disqualified. Holmes v. Dir., Dep’t of Work- 
force Servs., 2015 Ark. App. 337, 463 
S.W.3d 744 (2015). 

Board of Review’s decision disqualifying 
a former employee from receiving unem- 
ployment benefits was supported by sub- 
stantial evidence where a wage audit re- 
vealed that she had earned $9.60 during 
one week in the claim period, she reported 
no earnings for that week, she was aware 
that she worked for a short period of time 
that week and was given information 
about reporting those wages, and there 


was no evidence that she was unaware of 
the requirement to report her earnings. 
Rivera v. Dir., Dep’t of Workforce Servs., 
2018 Ark. App. 436, 560 S.W.3d 797 
(2018). 

Unemployment compensation claim- 
ant’s disqualification was reversed as sub- 
stantial evidence did not support the find- 
ing that his failure to report earnings 
information was willful; the employer re- 
ported earnings of $38.78 for two weeks 
that were itemized as “top of scale pay” 
and that were taken up by deductions and 
taxes such that claimant received noth- 
ing. He did not go to work, he did not 
receive a paycheck, and he did not get 
money directly deposited into a bank ac- 
count, and he could not be found to have 
willfully failed to disclose material facts 
before he knew those facts himself. Klak v. 
Dir., Dep’t of Workforce Servs., 2020 Ark. 
App. 117, 597 S.W.3d 86 (2020). 


11-10-520. Claims — Posting of information by employer. 


(a) Each employer shall post and maintain, in places readily acces- 
sible to individuals in the employer’s employ, printed statements 
concerning benefit rights, claims for benefits, and such other matters 
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relating to the administration of this chapter as the Director of the 
Division of Workforce Services may by rule prescribe. 

(b) Each employer shall supply to those individuals copies of such 
printed statements or other materials relating to claims for benefits 
when, and as, the director may by rule prescribe. 

(c) The printed statements and other materials shall be supplied by 


the director to each employer without cost to the employer. 


History. Acts 1941, No. 391, § 6;A.S.A. 
1947, § 81-1107; Acts 2019, No. 315, 
§ 821; 2019, No. 910, § 249. 

Amendments. The 2019 amendment 


The 2019 amendment by No. 910 sub- 
stituted “Director of the Division of Work- 
force Services” for “Director of the Depart- 
ment of Workforce Services” in (a). 


by No. 315 substituted “rule” for “regula- 
tion” in (a) and (b). 


11-10-521. Claims — Filing — Notice to last employer. 


(a) Claims for benefits shall be made in accordance with rules the 
Director of the Division of Workforce Services prescribes. 

(b)(1)(A) A notice of the filing of an initial claim shall be immediately 

mailed or posted online under subsection (c) of this section, or both, to 

the employing unit known to the claimant as his or her last employer. 

(B) An employer notified under subdivision (b)(1)(A) of this section 
may choose to receive and respond to notice under this section 
through the mail or through the online program under subsection (c) 
of this section, or both. 

(2)(A) If a last employer fails to respond within ten (10) calendar 

days to a notice under this section, the last employer shall be deemed 

to have waived the right to respond. 

(B) If a last employer’s right to respond has been deemed waived 
under subdivision (b)(2)(A) of this section, the director may accept the 
statement given by the claimant as his or her reason for separation 
from the last employer and may base his or her determination on the 
statement given by the claimant. 

(c) On or before January 1, 2012, the director shall make available on 
the website of the Division of Workforce Services a program that will 
allow employers the option to receive and respond to notice under this 
section. 


History. Acts 1941, No. 391, § 6; 1953, 
No. 162, § 4; A.S.A. 1947, § 81-1107; Acts 
2011, No. 1229, § 2; 2019, No. 315, § 822; 
2019, No. 910, §§ 250, 251. 

Amendments. The 2019 amendment 
by No. 315 substituted “rules” for “regula- 
tions” in (a). 


The 2019 amendment by No. 910 sub- 
stituted “Director of the Division of Work- 
force Services” for “Director of the Depart- 
ment of Workforce Services” in (a); and 
substituted “Division of Workforce Ser- 
vices” for “Department of Workforce Ser- 
vices” in (c). 
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11-10-522. Claims — Determination. 


(a) In GENERAL. | 

(1)(A) A monetary determination upon a claim filed pursuant to 

§ 11-10-521(a) shall be made promptly by the Director of the Division 

of Workforce Services and shall include total wage credits as reported 

paid by each employer during the claimant’s base period and the 
identity of each base-period employer. 

(B)G) For a claimant who meets the wage requirements of § 11- 
10-507(5), this notice shall include the beginning date of his or her 
benefit year, his or her basic weekly benefit amount, and the 
maximum amount of benefits that may ae paid to him or her during 
the benefit year. 

(ii) For a claimant who does not meet: the wage requirements of 
§ 11-10-507(5), the notice of monetary determination shall include 
the reason for such determination. 

(2) A nonmonetary determination of a claimant’s right to waiting 
period credit or benefits shall be made under §§ 11-10-507 — 11-10-519 
promptly upon his or her timely claiming such credit or benefits. 

(b) ComBInaTION oF CLaim.. Whenever any claim involves the same 
issue for more than one (1) claimant, the cases will be combined for the 
purpose of a hearing if a request to do so is received. If the request is 
made by any interested party, the director shall refer those cases to a 
hearing examiner designated by the Board of Review. 

(c) Finauity. The decision shall include the reason for any denial and 
shall be deemed to be final unless within twenty (20) days after the 
mailing of notice to an interested party’s last. known address, or in the 
absence of mailing, within twenty (20) days after the delivery of notice, 
an appeal is filed with the board or notice is entered. by that body. 

(d) Notice or DETERMINATIONS. 

(1)(A) Notice of any monetary determination upon an initial claim 

shall be promptly given to the claimant, by delivery or by mailing the 

notice to his or her last known address. 

(B) Anotice of the filing of an initial claim, together with a request 
for pertinent information concerning claimant’s status, shall be 
promptly mailed to each employer in the base period other than the 
employer known to the claimant as his or her last employer if the 
charges to the base-period employer could be affected by benefits 
paid. 

(2A) Notice of a nonmonetary determination made pursuant to 

subdivision (a)(2) of this section shall be promptly given to the 

claimant by delivery or by mailing the notice to his or her last known 
address. 

(B) Effective January 1, 1998, a notice of this nonmonetary deter- 
mination shall be promptly mailed to the last employer. 

(e) Monetary REDETERMINATIONS. 

(1) The director may reconsider a monetary determination when he 
or she finds that an error in computation or identity has occurred in 


11-10-522 LABOR AND INDUSTRIAL RELATIONS 196 . 


connection therewith or that base-period wage credits for the claimant 
had not been used in the original monetary determination. 

(2) No reconsideration may be made after one (1) year from the date 
of the original monetary determination. 

(3) If the amount of benefits is increased upon the reconsideration, 
an appeal solely with respect to the matters involved in the increase 
may be filed in the manner and subject to the limitations provided in 
§§ 11-10-523 — 11-10-530. 

(4) If the amount of benefits is decreased upon the reconsideration, 
the matters involved in the decrease shall be subject to review in 
connection with an appeal by claimant from any determination upon a 
subsequent claim for benefits that may be affected in amount or 
duration by the reconsideration. 

(5) In the event that an appeal involving an original monetary 
determination is pending as of the date that a redetermination is 
issued, the appeal, unless withdrawn, shall be treated as an appeal 
from such redetermination. 

(6) Written notice of a monetary redetermination shall be given in 
the same manner and to the same parties as provided in subdivision 
(d)(1) of this section. 

(f) NONMONETARY REDETERMINATIONS. 

(1)(A) Upon receipt of new evidence, the director may reconsider a 

nonmonetary determination within three (3) years from the date of 

the original monetary determination. 

(B) However, if benefits have been awarded or denied on the basis 
of a misrepresentation of a material fact, the director may reconsider 
the nonmonetary determination within one (1) year of the date that 
the misrepresentation became known to him or her. 

(2) In the event that an appeal involving an original nonmonetary 
determination is pending as of the date that a redetermination is 
issued, the appeal, unless withdrawn, shall be treated as an appeal 
from such redetermination. 

(3) Written notice of a nonmonetary redetermination shall be given 
in the same manner and to the same parties as provided in subdivision 
(d)(2) of this section. 


History. Acts 1941, No. 391, § 6; 1948, 490, § 7; 2009, No. 653, § 5; 2019, No. 
No. 138, §§ 1, 2; 1949, No. 155, §§ 6, 7; 910, § 252. 
1953, No. 162, $§ 4-6; 1963, No. 93, § 7; Amendments. The 2019 amendment 
1971, No. 35, § 10; 1973, No. 329, § 9; substituted “Director of the Division of 
1975, No. 609, § 3; 1977, No. 366, § 8; Workforce Services” for “Director of the 


1983, No. 482, § 37; AS.A. 1947, § 81- Department of Workforce Services” i 
1107; Acts 1991, No. 100, § 29;1997,No. (@yiyAy se 


234, § 14; 2005, No. 902, § 6; 2007, No. 


197 


WORKFORCE SERVICES LAW 


11-10-523 


CASE NOTES 


Notice. 

Unemployment benefits board of review 
fulfilled its legal obligation of providing 
notice to a claimant’s correct address, and 
as all other correspondence and notifica- 
tions sent by the board had successfully 


reached that address, the claimant’s as- 
sertion that he never received a notice 
advising him that an award of benefits 
had been reversed failed. Worden v. Direc- 
tor, Dep’t of Workforce Servs., 2013 Ark. 
App. 579 (2013). 


11-10-523. Board of Review created — Administrative appeal — 
Claims. 


(a)(1) There is created a Board of Review which shall consist of three 
(3) members. 

(2) The members of the board shall be appointed by the Governor for 
a term of office of four (4) years or until their successors are appointed 
and qualified. The four-year terms are to run concurrently with the 
term of the office of the Governor. 

(3) Amember of the board may be removed by the Governor for cause 
after hearing. : 

(4) Vacancies shall be filled by appointment by the Governor for the 
unexpired term. 

(b)(1) The Governor shall designate as Chair of the Board of Review 
the member selected to represent the public at large. 

(2) The chair shall be paid a full-time salary and devote all of his or 
her time to his or her duties herein prescribed. 

(3) The chair shall have a four-year term beginning with the year 
2003 appointment. 

(c)(1)(A) The other two (2) members of the board are to serve when 

requested to serve by the chair of the board at his or her own 

discretion. 

(B) If any interested party requests in writing a review by the full 
board, then the chair shall direct board members to attend and 
review the matters as requested by the petitioner. 

(2) The members of the board other than the chair may receive 
expense reimbursement and stipends to be paid from the Employment 
Security Administration Fund in accordance with § 25-16-901 et seq. 

(d) The chair shall appoint some competent person as an examiner 
and reporter for the board. That person shall have authority under the 
direction of the chair of the board to: 

(1) Hold hearings on appeals and take testimony and submit it to the 
chair with recommendations, which question shall be determined by 
the chair. The person, when holding hearings under the direction of the 
chair, shall have the same authority as the chair or members of the 
board, except that he or she shall not have the authority to render any 
decision therein; 

(2) Take and transcribe all testimony taken either before the exam- 
iner, the chair, or the board; and 

(3) Act as secretary for the board. 

(e)(1) The members of the board shall be selected as follows: 
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(A) One (1) member shall be, because of his or her vocation, 
occupation, or affiliation, deemed to be representative of employers; 
(B) One (1) member shall be, because of his or her vocation, 
occupation, or affiliation, deemed to be representative of employees; 
and 
(C) The chair shall be a licensed practicing attorney who, because 
of his or her vocation, occupation, or affiliation, is deemed not to be 
representative of employers or employees. 
(2) All members shall be selected without regard to § 11-10-310. 
(3) The examiner and reporter shall be selected in accordance with 


the merit system provided for in § 11-10-310. 

(f) The chair, the members, and the examiner and reporter, as 
provided for above, shall all receive their actual and necessary expenses 
incurred, in accordance with the rules of the Division of Workforce 


Services. 


(g)(1)(A) To hear and decide appeal claims, the board created by this 
section shall appoint one (1) or more impartial appeal tribunals. 

(B) Each tribunal shall consist of either a hearing officer selected 
in accordance with § 11-10-310 or a body consisting of three (3) 
members, one (1) of whom shall be a representative of employers and 
the Sther of whom shall be a representative of employees. 

(C) Each of the latter two (2) members may be selected without 
regard to § 11-10-310, shall serve at the pleasure of the board, and 
may be paid a fee of not more than twenty-five dollars ($25.00) per 
day of active service on such tribunal plus necessary expenses and 
shall be paid from the Employment Security Administration Fund. 
(2)(A) The board shall designate alternates to serve in the absence or 
disqualification of any member of an appeal tribunal. 

(B) The chair shall act alone in the absence or disqualification of 
any other member or his or her alternates. In no case shall the 
hearing proceed unless the chair of the appeal tribunal is present. 

(C) The Director of the Division of Workforce Services shall pro- 
vide the board and appeal tribunals with proper facilities and 
assistance for the execution of their functions. 

(D) The appeal hearing officer, as such, shall have all power 
bestowed on him or her as chair of the appeals tribunal. 


History. Acts 1941, No. 391, § 6; 1943, by No. 315 substituted “rules” for “regula- 


No. 138, § 3; 1943, No. 263, § 2; 1947, No. 
398, § 5; 1953, No. 162, § 7; 1975, No. 
609, § 4; 1985, No. 8, § 7; 1985, No. 9, 


§ 7; A.S.A. 1947, § 81-1107; Acts 1991, 


No. 100, §§ 30, 31; 1995, No. 519, § 6; 
1997, No. 234, § 15; 1997, No. 250, § 61; 
2001, No. 1467, §§ 3-6; 2019, No. 315, 
§ 823; 2019, No. 910, §§ 253, 254. 
Amendments. The 2019 amendment 


tions” in (f). 

The 2019 amendment by No. 910 sub- 
stituted “Division of Workforce Services” 
for “Department of Workforce Services” in 
(f); and substituted “Director of the Divi- 
sion of Workforce Services” for “Director of 
the Department of Workforce Services” in 
(g)(2)(C). 
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11-10-524. Claims — Administrative appeal — Filing and hear- 
ing. 

(a)(1) The claimant, the Director of the Division of Workforce Ser- 
vices, or any other party entitled to notice may appeal a determination 
made by the agency by filing a written notice of appeal with the appeal 
tribunal or at any office of the Division of Workforce Services within 
twenty (20) calendar days after the date of mailing the notice to his or 
her last known address, or.if the notice is not mailed, within twenty (20) 
calendar days after the date of delivery of the notice. If mailed, an 
appeal shall be considered to have been filed as of the date of the 
postmark on the envelope. 

(2) However, if it is determined by the appeal tribunal or the Board 
of Review that the appeal is not perfected within the twenty-calendar- 
day period as a result of circumstances beyond the appellant’s control, 
the appeal may be considered as having been filed timely. 

(b)(1) Unless the appeal is withdrawn with its permission or is 
removed to the board, the appeal tribunal, after affording the parties a 
reasonable opportunity for a fair hearing, and on the basis of the record, 
shall affirm, modify, reverse, dismiss, or remand the determination. 

(2) However, whenever an appeal involves a question as to whether 
services were performed by a claimant in employment or for an 
employing unit, the appeal tribunal shall give special notice of the issue 
and of the pendency of the appeal to the employing unit and to the 
director, both of whom shall be parties to the proceedings and be 
afforded a reasonable opportunity to present evidence neaving on the 
question in issue. 

(3) The appeal tribunal shall grant upon request from any interested 
party in an intrastate claim an in-person hearing. 

(c)(1) The parties shall be promptly notified of the tribunal’s decision 
and shall be furnished a copy of the decision and the findings and 
conclusions in support thereof. 

(2) The decision shall become final unless within twenty (20) calen- 
dar days after the date of mailing the notice to the parties’ last known 
addresses an appeal is initiated pursuant to § 11-10-525 or a request 
for reopening is made pursuant to subsection (d) of this section. 

(d)(1) If any party fails to appear at the initial tribunal hearing 
scheduled as a result of an appeal, that party may request that the 
matter be reopened by the tribunal. 

(2) Requests for reopening shall be made in writing and shall be 
granted by the tribunal only upon a showing of good cause for failing to 
appear at the initial tribunal hearing. 

(3)(A)G) If a request for reopening is granted, the tribunal shall 

schedule another hearing, after which it will issue a new decision. 

(ii) If a request for reopening is not granted, the tribunal’s initial 
decision shall stand as issued. 

(B)(i) In either event, the parties shall be promptly notified of the 
tribunal’s decision and shall be furnished a copy of the decision and 
the findings and conclusions in support thereof. 
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(ii) The decision shall become final unless within twenty (20) 
calendar days after the date of its mailing to the parties’ last known 
addresses an appeal is initiated pursuant to § 11-10-525. 


History. Acts 1941, No. 391, § 6; 1943, 
No. 188, § 4; 1953, No. 162, § 6; 1975, No. 
609, § 5; 1983, No. 482, §§ 22, 37, 38; 
A.S.A. 1947, § 81-1107; Acts 1991, No. 48, 
§ 5; 1991, No. 100, § 32; 1993, No. 6, § 9; 
1997, No. 284, §§ 16-18; 2003, No. 1223, 
§§ 8, 9; 2009, No. 802, § 6; 2019, No. 910, 
§ 255. 


Amendments. The 2019 amendment 
substituted “Division of Workforce Ser- 
vices” for “Department of Workforce Ser- 
vices” twice in (a)(1); and deleted “of the 
department” following “Board of Review” 
in (a)(2). 


CASE NOTES 


ANALYSIS 


Failure to Appear. 
Timeliness of Appeal. 


Failure to Appear. 

Board of Review’s determination that 
an unemployment compensation claimant 
failed to show good cause for not partici- 
pating in a hearing under subdivision 
(d)(1)-(2) of this section was reversed; the 
claimant’s attorney attempted to partici- 
pate in the telephonic hearing but was 
prevented from doing so by technical dif- 
ficulties not of her making. Sims v. Direc- 
tor, 2013 Ark. App. 241 (2013). 


Timeliness of Appeal. 

Board found that the evidence was in- 
sufficient to demonstrate that appellant 
had visited her local office, and although 
she testified that she had, her credibility 
was a matter for the board and not the 
court; furthermore, her testimony never 
indicated that she visited the office prior 
to the appeal deadline, and the Board did 
not err in finding that she did not prove 
her late appeal was due to circumstances 
beyond her control. Term v. Williams, 
2015 Ark. App. 144, 457 S.W.3d 291 
(2015). 


11-10-525. Claims — Administrative appeal — Review by Board 


of Review. 


CASE NOTES 
ANALYSIS Review. 
Board of Review did not exceed its au- 
Evidence. thority or abuse its discretion in reviewing 
Review. the Tribunal’s decision because pursuant 
: to subsection (b), it was entitled to review 
Evidence. 


Finding that the employee was disquali- 
fied from receiving unemployment ben- 
efits was appropriate and because it ap- 
peared from the record that both parties 
had a fair opportunity to present their 
evidence at the hearing, there was no 
abuse of discretion in denial of the em- 
ployee’s request to take additional evi- 
dence. Ramirez v. Director, 2013 Ark. App. 
453 (2013). 


the Tribunal’s decision. McCuller-Silver- 
man v. Dir., Dep’t of Workforce Servs., 
2017 Ark. App. 606, 534 S.W.3d 748 
(2017). 

Cited: Hubbard v. Dir., Dep’t of Work- 
force Servs., 2015 Ark. App. 235, 460 
S.W.3d 294 (2015). 
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11-10-526. Claims — Administrative appeal — Procedure. 


(a)(1) The Board of Review, appeal tribunal, and special examiners 
shall not be bound by common law or statutory rules of evidence or by 
technical rules of procedure, but any hearing or appeal before the 
tribunals shall be conducted in such manner as to ascertain the 
substantial rights of the parties. 

(2) In like manner as provided at § 11-10-307(a) for the adopting, 
amending, or rescinding of general rules by the Director of the Division 
of Workforce Services, the board may adopt reasonable rules governing 
the manner of. filing appeals, the conduct of hearings, and other 
appellate procedures, consistent with this chapter. 

(b) Hearings on appeals before an appeals tribunal or before the 
board shall not be held sooner than five (5) days from the date of the 
mailing of notice thereof to the parties to the appeal. 

(c) When the same or substantially similar evidence is relevant and 
material to the matters in issue in claims by more than one (1) 
individual or in claims by a single individual with respect to two (2) or 
more weeks of unemployment, the same time and place for considering 
each claim may be fixed, hearings jointly conducted, a single record of 
_ the proceedings made, and evidence introduced with respect to one (1) 
proceeding considered as introduced in the others, provided that in the 
judgment of the examiner or tribunal having jurisdiction of the pro- 
ceeding, consolidation would not be prejudicial to any party. 

(d) No person shall participate on behalf of the director or the board 
in any case in which he or she has a direct or indirect interest. 

(e) A record shall be kept of all testimony and proceedings before 
special examiners or in connection with an appeal, but the testimony 
need not be transcribed unless further review is initiated. 

(f) Witnesses subpoenaed pursuant to §§ 11-10-520 — 11-10-532 
shall be allowed fees at a rate fixed by the director, and fees of witnesses 
subpoenaed on behalf of the director or any claimant shall be deemed 
part of the expense of administering this chapter. 


History. Acts 1941, No. 391, § 6; 1943, by No. 315 substituted “rules” for “regula- 
No. 138, § 6; 1983, No. 482, § 24; A.S.A. tions” in (a)(2). 
1947,§ 81-1107; Acts 1997, No. 234, § 19; The 2019 amendment by No. 910 sub- 
2009, No. 802, § 8; 2019, No. 315, § 824; stituted “Director of the Division of Work- 
2019, No. 910, § 256. force Services” for “Director of the Depart- 
Amendments. The 2019 amendment ment of Workforce Services” in (a)(2). 


11-10-527. Claims — Conclusiveness of determinations and de- 
cisions. 


(a) Except insofar as reconsideration of any determination is had 
under the provisions of § 11-10-522, any right, fact, or matter in issue, 
directly passed upon or necessarily involved in a determination or 
redetermination that has become final, or in a decision on appeal under 
§§ 11-10-523 — 11-10-530 that has become final, shall be conclusive for 
all the purposes of this chapter as between the Director of the Division 
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of Workforce Services, the claimant, and all employing units who had 
notice of the determination, redetermination, or decision. 

(b) Subject to appeal proceedings and judicial review as provided in 
§§ 11-10-520 — 11-10-532, any determination, redetermination, or 
decision as to rights to benefits shall be conclusive for all the purposes 
of this chapter and shall not be subject to collateral attack by any 
employing unit, irrespective of notice. 


History. Acts 1941, No. 391,§ 6;A.S.A. substituted “Director of the Division of 
1947, § 81-1107; Acts 2019, No. 910, Workforce Services” for “Director of the 
§ 257. Department of Workforce Services” in (a). 

Amendments. The 2019 amendment 


11-10-528. Claims — Administrative appeal — Rule of decision. 


(a) The final decisions of the Board of Review or of an appeal 
tribunal, and the principles of law declared by it in arriving at the 
decisions, unless expressly or impliedly overruled by a later decision of 
the board or by a court of competent jurisdiction, shall be binding upon 
the Director of the Division of Workforce Services and any examiner or 
appeal tribunal in subsequent proceedings which involve similar ques- 
tions of law. 

(b)(1) However, if in connection with any subsequent proceeding, the 
director, an examiner, or appeal tribunal has serious doubt as to the 
correctness of any principle so declared, then they may certify their 
findings of fact in the case, together with the question of law involved, 
to the board. 

(2) After giving notice and reasonable opportunity for hearing upon 
the law to all parties to the proceedings, the board shall certify to the 
director, the examiner, or appeal tribunal and the parties its answer to 
the question submitted. 

(c) If the question thus certified to the board arises in connection 
with a claim for benefits, the board in its discretion may remove to itself 
the entire proceedings on the claim. After proceeding in accordance 
with the requirements. of §§ 11-10-523 — 11-10-530 with respect to 
proceedings before an appeal tribunal, the board shall render its 
decision upon the entire claim. 

(d) Any decision made under this section after removal of the 
proceeding upon a claim to the board shall have the effect of a decision 
under § 11-10-525 and shall be subject to judicial review within the 
same time and to the same extent. 


History. Acts 1941, No. 391, § 6; 1943, substituted “Director of the Division of 
No. 138, § 7;A.S.A. 1947, § 81-1107; Acts Workforce Services” for “Director of the 


2019, No. 910, § 258. Department of Workforce Services” in (a). 
Amendments. The 2019 amendment 
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11-10-529. Claims — Decision of Board of Review — Judicial 
review. 


(a)(1)(A) Any party entitled to a decision of the Board of Review shall 
have thirty (30) calendar days from the date the decision is mailed to 
his or her last known address in which to request a judicial review by 
filing in the Court of Appeals a petition for review of the decision, and 
in the proceedings any other party to the proceeding before the board 
shall be made a party respondent. 

(B)G) If mailed, a petition for review shall be considered filed as of 
the date of the postmark on the envelope. 

(ii) In the event of a nonexistent or illegible postmark, the Clerk of 
the Court of Appeals shall notify the appellant by mail. 

(iii) The appellant shall then have ten (10) calendar days from the 
posted mailing date of the clerk’s notification letter to provide the 
court proof of timely mailing of the request for judicial review by 
producing a delivery. confirmation or a certified mail return receipt 
document bearing evidence of the accurate post date. 

(2)(A). The petition for review need not be verified but shall state the 

grounds upon which the review is sought. 

(B) The Director of the Division of Workforce Services is made a 
party to the proceedings. 

(C) The petition shall be served upon the director by leaving with 
him or her, or such representative as he or she may designate for that 
purpose, as many copies of the petition as there are respondents. 
(b)(1)(A) With his or her answer or petition, the director shall file 
with the court a certified copy of the record of the case, including all 
documents and papers and a transcript of all testimony taken in the 
matter, together with the board’s findings, conclusions, and decision. 

(B) The record shall be certified by the Chair of the Board of 
Review. 

(2)(A) Upon the filing of a petition for review by the director or upon 

the service of the petition on him or her, the director shall forthwith 

send by mail to each of the parties to the proceeding a copy of the 
petition. 

(B) The mailing shall be deemed to be completed service upon all 
such parties. 

(c)(1) In any proceeding under §§ THER ee Ra a he 530, the find- 
ings of the board as to the facts, if supported by evidence and in the 
absence of fraud, shall be conclusive and the jurisdiction of the court 
shall be confined to questions of law. 

(2)(A) No additional evidence shall be received by the court, but the 

court may order additional evidence to be taken before the board. 

(B) The board may, after hearing the additional evidence, modify 
its findings of fact or conclusions and file the additional or modified 
findings and conclusions, together with a certified transcript of the 
additional record, with the clerk. 
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(d)(1) The proceedings shall be heard in a summary manner and 
shall be given precedence over all other civil cases except cases arising 
under the Workers’ Compensation Law, § 11-9-101 et seq. 

(2) It shall not be necessary as a condition precedent to judicial 
review of any decision of the board to enter exceptions to the rulings of 
the board. 

(3) No bond shall be required as a condition of initiating a proceeding 
for judicial review or entering an appeal from the decision of the court 
upon the review. 


History. Acts 1941, No. 391, § 6; 1943, Amendments. The 2019 amendment 


No. 188, § 8; 1953, No. 162, § 10; 1979, 
No. 252, § 2; 1981, No. 43, § 9; 1983, No. 
482, § 38; A.S.A. 1947, § 81-1107; Acts 
1997, No. 234, § 20; 2003, No. 1223, § 11; 
2013, No. 956, § 2; 2019, No. 910, § 259. 


substituted “Director of the Division of 
Workforce Services” for “Director of the 
Department of Workforce Services” in 


(a)(2)(B). 


CASE NOTES 


Findings of Facts. 

Substantial evidence supported the 
finding that the claimant’s acts were 
against her employer’s best interests and 
that she was discharged for misconduct in 
connection with the work, because the 


claimant failed to follow routing proce- 
dures, and failed to review and edit a 
document before it was submitted to the 
director. Weinstein v. Dir., 2013 Ark. App. 
374, 428 S.W.3d 560 (2013). 


11-10-530. Claims — Administrative appeal — Representation. 


(a) The Director of the Division of Workforce Services shall be a party 
entitled to notice in any proceeding involving a claim for benefits before 
a special examiner, an appeal tribunal, or the Board of Review. 

(b) In any proceeding for judicial review pursuant to § 11-10-529, 
the director may be represented by any qualified attorney employed by 
the director and designated by him or her for that purpose, or at the 
director’s request by the Attorney General. 


History. Acts 1941, No. 391, § 6; 1943, 
No. 138, § 9; 1953, No. 162, §§ 4-10; 
A.S.A. 1947, § 81-1107; Acts 2019, No. 
910, § 260. 


11-10-532. Claims — Recovery. 


Amendments. The 2019 amendment 
substituted “Director of the Division of 
Workforce Services” for “Director of the 
Department of Workforce Services” in (a). 


(a)(1) If the Director of the Division of Workforce Services finds that 


a person knowingly has made a false statement or misrepresentation of 
a material fact or knowingly has failed to disclose a material fact and as 
a result of either action has received benefits under this chapter to 
which he or she was not entitled, then he or she is liable to repay the 
amount to the Unemployment Compensation Fund. 

(2) Once the overpayment becomes final under § 11-10-527, the 
amount owed shall accrue interest at the rate of ten percent (10%) per 
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annum beginning thirty (30) days after the date of the first billing 
statement. 

(3)(A)G) A penalty of fifty percent (50%) of the amount of the 

overpayment at the time the overpayment becomes final shall be 

assessed on all fraudulent overpayments. 

(ii) An overpayment established under this subsection that is 
repaid within thirty (30) days of the mailing date of the determina- 
tion shall be assessed a reduced penalty of fifteen percent (15%). 

(B) An overpayment established under this subsection that is 
determined to have been as a result of benefits collected fraudulently, 

as well as any other penalties, interest, and costs assessed as a result 
of the fraudulent activity, shall be ‘repaid before the person receives 
benefits under this chapter. 

(C) The portion of the penalty assessed under subdivision (a)(3)(A) 
of this section in excess of fifteen percent (15%) of the overpayment 
shall be deposited into a subaccount of the Division of Workforce 
Services Special Fund under § 19-5-984, to be entitled the “UI 
Integrity Fund” that shall be used exclusively for ects 
activities arising under this chapter. 

- (b)(1) If the director finds that a person has received an amount as 
benefits under this chapter to which he or she was not entitled by 
reasons other than fraud, willful misrepresentation, or willful nondis- 
closure of facts, the person is liable to repay the amount to the 
Unemployment Compensation Fund. 

(2)(A) In heu of requiring the repayment, the director may recover 

the amount by deduction of any future benefits payable to the person 

under this chapter unless the director finds that the overpayment 
was received as a direct result of an error by the Division of Workforce 

Services and that its recovery would be against equity and good 

conscience. 

(B) As used in subdivision (b)(2)(A) of this section, “direct result of 
an error by the Division of Workforce Services” does not include 
overpayments established under an appeal reversal as a result of the 
successful appeal of a denial of benefits. 

(c) A person held liable to repay an amount to the Unemployment 
Compensation Fund is subject to having any state income tax refund to 
which he or she may be entitled intercepted pursuant to § 26-36-301 et 
seq., as administered by the Revenue Division of the Department of 
Finance and Administration. 

(d)(1) When an overpayment becomes final under § 11-10-527, the 
director shall present a certificate of overpayment describing the 
amount owed by the claimant to the circuit clerk of the county where 
the claimant is domiciled. 

(2) The circuit clerk shall enter the certificate of overpayment in the 
docket of the circuit court for judgments and decrees and note the time 
of the filing of the certificate. 

(3) After entry by the circuit clerk, the certificate of overpayment 
shall have the force of a judgment of the circuit court and shall bear 
interest at the rate of ten percent (10%) annually. 
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(4) An interest payment recovered from an overpayment to a claim- 
ant shall be deposited into the Division of Workforce Services Special 


Fund. 


(5) A penalty payment recovered from an overpayment to a claimant 
shall be deposited into the Unemployment Compensation Fund. 

(e) The federal income tax refund of a person held liable to repay an 
amount to the Unemployment Compensation Fund is subject to inter- 
ception under the Claims Resolution Act of 2010, Pub. L. No. 111-291, 
or a regulation adopted to implement that law. 

(f) The Division of Workforce Services may issue an overpayment 
determination contemporaneously with any other determination. 

(g) The deductions from future benefits provided for in subdivisions 
(a)(1) and (b)(2) of this section may proceed during an appeal of the 


overpayment determination. 


History. Acts 1941, No. 391, § 6; 1963, 
No. 93, § 8; 1981, No. 43, § 10; 1985, No. 
8, § 7; 1985, No. 9, § 7; A.S.A. 1947, 
§ 81-1107; Acts 1987, No. 753, § 16; 1993, 
No. 6, § 10; 1997, No. 234, § 21; 1999, No. 
1116, §§ 138, 14; 2001, No. 1367, § 8; 2005, 
No. 902, § 7; 2007, No..490, § 9; 2009, No. 
802, §§ 9-11; 2011, No. 1040, § 3; 2013, 
No. 956, § 3; 2019, No. 453, §§ 9, 10; 
2019, No. 910, §§ 261-263. 

Amendments. The 2019 amendment 
by No. 453 deleted “or the director may 
recover the amount of the overpayment by 
deductions from any future benefits pay- 
able to the person under this chapter” 
from the end of (a)(1); redesignated (a)(3) 
as (a)(3)(A)(i); substituted “fifty percent 
(50%)” for “fifteen percent (15%) in 
(a)(3)(A)@); added (a)(3)(A)Gi), (a)(3)(B), 


and (a)(3)(C); redesignated (b)(2) as 
(b)(2)(A); substituted “as a direct result of 
an error by the Division of Workforce 
Services” for “without fault on the part of 
the recipient” in (b)(2)(A); added (b)(2)(B); 
and made a stylistic change. 

The 2019 amendment by No. 910 sub- 
stituted “Director of the Division of Work- 
force Services” for “Director of the Depart- 
ment of Workforce Services” in (a)(1); 
substituted “Division of Workforce Ser- 
vices Special Fund” for “Department of 
Workforce Services Special Fund” in 
(d)(4); and substituted “Division of Work- 
force Services” for “Department of Work- 
force Services” in (f). 

Effective Dates. Acts 2019, No. 453, 
§ 11: Oct. 1, 2019. 


CASE NOTES 


Overpayment. 

In a case concerning the repayment of 
unemployment benefits under subsection 
(b) of this section, a claimant was at fault 
in causing an overpayment for the time 
period after she filed a disability claim. 
However, a remand was necessary as to 
whether the claimant was at fault for 
overpayment during the time period be- 
fore she filed for disability; although the 
claimant was subsequently determined by 
the Social Security Administration to be 
totally disabled for this time period, the 
claimant thought she was physically ca- 
pable of working according to her testi- 
mony. Johnson v. Director, Dep’t of Work- 
force Servs., 2013 Ark. App. 74 (2013). 

Unemployment insurance © benefits 


claimant was required to repay benefit 
amounts he was overpaid because given 
that he had a fixed income, a small house- 
hold with no mortgage on his home, and 
significant monthly income remaining af- 
ter paying expenses, recovery was not 
against equity and good conscience. Wor- 
den v. Director, Dep’t of Workforce Servs., 
2013 Ark. App. 579 (2013). 

Appeal Tribunal’s decision finding an 
employee liable to repay unemployment 
benefits was remanded because it was not 
found that he made a “knowing” misrep- 
resentation or omission to the Depart- 
ment of Workforce Services, or, if such 
findings were made regarding a related 
overpayment proceeding, the findings 


were not in the record on appeal, so the 
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Appeal Tribunal rendered no findings on 
the issue presented of whether the em- 
ployee’s failure to correctly report his 
earnings during certain weeks was know- 
ingly fraudulent, under subsection (a) of 
this section. Patterson v. Dir., 2014 Ark. 
App. 113 (2014). 

Where the debtor sought to characterize 
two certificates of overpayment of unem- 
ployment benefits as judicial liens ame- 
nable to avoidance and not statutory liens 
that would not be avoidable, analysis of 
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facts and appropriate law compelled the 
conclusion that the certificates repre- 
sented avoidable judicial liens as they did 
not arise solely by force of a statute on 
specified circumstances or conditions, but 
rather as a result of other legal or equi- 
table process or proceeding, as defined in 
the Bankruptcy Code. In re Leaks, 552 
B.R. 741 (Bankr. E.D. Ark. 2016), affd, 
Ark. Dep’t of Workforce Servs. v. Leaks, 
No. 5:16CV00267 JLH, 2017 U.S. Dist. 
LEXIS 91306 (E.D. Ark. June 14, 2017). 


11-10-533. Claims — Investigation of claims filed by state em- 
ployees. 


(a) The Division of Workforce Services shall investigate all claims for 
benefits filed by state employees whether or not the employing state 
agency lodges a protest to the payment of the benefits. 

(b) The investigation shall result in a determination of the a BhEIHALY 
of the employee for payment of benefits. 


History. Acts 1977, No. 925, § 3; 1991, 
No. 100, § 33; 2019, No. 910, § 264. 


substituted “Division of Workforce Ser- 
vices” for “Department of Workforce Ser- 
vices” in (a). 


Amendments. The 2019 amendment 


11-10-534. Extended benefits — Definitions. 


As used in this section and §§ 11-10-535 — 11-10-543, unless the 
context clearly requires otherwise: 

(1) “Additional benefits” means benefits payable to exhaustees by 
reason of conditions of high unemployment or by reason of other special 
factors under the provisions of any state law; 

(2) “Eligibility period” of an individual means the period consisting of 
the weeks in his or her benefit year which begin in an extended benefit 
period and, if his or her benefit year ends within that extended benefit 
period, any weeks thereafter which begin in that period; 

(3) “Exhaustee” means an individual who, with respect to any week 
of unemployment in his or her eligibility period: 

(A)(G) Has received, prior to that week, all of the regular benefits 
that were available to him or her under this chapter or any other 
state law, including dependents’ allowances and benefits payable to 
federal civilian employees and ex-service personnel under 5 U.S.C. 
§ 8501 et seq. in his or her current benefit year that includes that 
week. 

(ii) For the purposes of this subdivision (3)(A), an individual shall 
be deemed to have received all of the regular benefits that were 
available to him or her although: 

(a) As aresult of a pending appeal with respect to wages that were 
not considered in the original monetary determination in his or her 
benefit year, he or she may subsequently be determined to be entitled 
to added regular benefits; or 
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(b) He or she may be entitled to regular benefits with respect to 
future weeks of unemployment, but benefits are not payable with 
respect to such week of unemployment by reason of the provisions of 
§ 11-10-506 or the parallel provisions of any other state law; | 

(B) His or her benefit year having expired prior to such week, he or 
she has no wages or insufficient wages on the basis of which he or she 
could establish a new benefit year that would include that week or, 
having established a benefit year, no regular compensation is payable 
to him or her during that year because his or her wage credits were 
cancelled or his or her right to regular compensation was totally 
reduced as a result of the application of disqualification; 

(C)G) Has no right to unemployment benefits or allowances, as the 
case may be, under the Railroad Unemployment Insurance Act, the 
Trade Expansion Act of 1962, the Automotive Products Trade Act of 
1965, and such other federal laws as are specified in regulations — 
issued by the United States Secretary of Labor; and 

(ii) Has not received and is not seeking unemployment benefits 
under the unemployment compensation law of the Virgin Islands or 
of Canada. If he or she is seeking benefits and the appropriate agency 
finally determines that he or she is not entitled to benefits under law, 
he or she is considered an exhaustee. However, this provision shall 
not be applicable to individuals seeking benefits under the unemploy- 
ment compensation laws of the Virgin Islands on and after the date 
the Virgin Islands meets the definition of a state as set forth in 
§ 11-10-2183; 

(4) “Extended benefit period” means a period that: 

(A) Begins with the third week after the first week for which there 
is a state “on” indicator; and 

(B) Ends with: 

(i) The third week after the first week for which there is a state 
“off? indicator; or 

(ii) The thirteenth consecutive week of such period; 

(C) Provided that no extended benefit period may begin before the 
fourteenth week following the end of a prior extended benefit period 
which was in effect with respect to this state; 

(5) “Extended benefits” means benefits, including benefits payable to 
federal civilian employees and to ex-service personnel pursuant to 5 
U.S.C. § 8501 et seq. payable to an individual under the provisions of 
this section for weeks of unemployment in his or her eligibility period; 

(6) There is a state “off? indicator for a week if, for the period 
consisting of that week and the immediately preceding twelve (12) 
weeks, either subdivision (7)(A) or subdivision (7)(B) of this section was 
not satisfied; 7 

(7) There is a state “on” indicator for a week if the rate of insured 
unemployment under this chapter for the period consisting of such 
week and the immediately preceding twelve (12) weeks: 

(A) Equalled or exceeded one hundred twenty percent (120%) of 
the average of such rates for the corresponding thirteen-week period 
ending in each of the preceding two (2) calendar years; and 
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(B) Equalled or exceeded four percent (4%), provided that for 
periods beginning on and after September 25, 1982, such rate 
equalled or exceeded five percent (5%); except that effective July 1, 
1991, the rate of insured unemployment equalled or exceeded six 
percent (6%) even though the provisions of subdivision (7)(A) of this 
section were not met; 

(8) “Rate of insured unemployment”, for purposes of subdivision (7) 
of this section, means the percentage derived by dividing: 

(A) The average weekly number of individuals filing claims for 
regular benefits in this state for weeks of unemployment with respect 
to the most recent thirteen (13) consecutive week period, as deter- 
mined by the Director of the Division of Workforce Services on the 
basis of his or her reports to the United States Secretary of Labor; by 

(B) The average monthly employment covered under this chapter 
for the first four (4) of the most recent six (6) completed calendar 
quarters ending before the end of such thirteen-week period; and 
(9) “State law” means the unemployment insurance law of any state, 

approved by the United States Secretary of Labor under section 3304 
of the Internal Revenue Code of 1954. 


History. Acts 1971, No. 35, § 21; 1973, 1987, No. 672, § 10; 1991, No. 48, § 6; 
No. 350, §§ 5-7; 1975, No. 609, §§ 13-15; 2019, No. 910, § 265. 
1975 (Extended Sess., 1976), No. 1083, Amendments. The 2019 amendment 
§ 11; 1977, No. 376, §§ 17, 18; 1979, No. substituted “Director of the Division of 
492, § 15; 1979, No. 922, § 15; 1981 (Ist Workforce Services” for “Director of the 
Ex. Sess.), No. 37, §§ 3-5; 1983, No. 482, Department of Workforce Services” in 
§ 35; A.'S.A. 1947, § 81-1124; reen. Acts  (8)(A). 


11-10-535. Extended benefits — Effect of provisions relating to 
regular benefits. 


Except when the result would be inconsistent with the other provi- 
sions of this:section, as provided in the rules of the Director of the 
Division of Workforce Services, the provisions of this chapter which 
apply to claims for, or the payment of, regular benefits shall apply to 
claims for, and the payment of, extended benefits. 


History. Acts 1971, No. 35, § 21;A.S.A. The 2019 amendment by No. 910 sub- 
1947, § 81-1124; Acts 2019, No. 315, — stituted “Director of the Division of Work- 
§ 825; 2019, No. 910, § 266. force Services” for “Director of the Depart- 

Amendments. The 2019 amendment ment of Workforce Services”. 
by No. 315 substituted “rules” for “regula- 
tions”. 


11-10-536. Extended benefits — Eligibility. 


An individual shall be eligible to receive extended benefits with 
respect to any week of unemployment in his or her eligibility period 
only if the Director of the Division of Workforce Services finds that with 
respect to that week: 

(1) He or she is an exhaustee as defined i in § 11-10-534(3); 
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(2) He or she has satisfied the requirements of §§ 11-10-534 — 
11-10-5483 for the receipt of regular benefits that are applicable to 
individuals claiming extended benefits, including not being subject to a 
disqualification for the receipt of benefits: and 

(3)(A) He or she was paid wages that exceeded forty (40) times his or 

her weekly benefit amount during the base period that established 

his or her last benefit year for the receipt of regular benefits; 

(B) He or she has one and one-half (1%) times his or her insured 
wages in the calendar quarter of the base period in which his or her 
insured wages were the highest; or 

(C) He or she has provided evidence of twenty (20) weeks of 
full-time insured employment in the base period that served as the 
basis for his or her extended benefits claim. 


History. Acts 1971, No. 35, § 21; 1981 substituted “Director of the Division of 
(1st Ex. Sess.), No. 37, § 6; 1983, No. 482, Workforce Services” for “Director of the 
8§ 35, 36; A.S.A. 1947, § 81-1124; Acts Department of Workforce Services” in the 


1993, No. 6, § 11; 2019, No. 910, § 267. _—_ introductory language of the section. 
Amendments. The 2019 amendment 


11-10-539. Extended benefits — Period and computations. 


(a) Whenever an extended benefit period is to become effective in this 
state as a result of a state “on” indicator or an extended benefit period 
is to be terminated in this state as a result of a state “off” indicator, the 
Director of the Division of Workforce Services shall have published an 
appropriate notice in newspapers of general circulation in the state. 

(b) Whenever during a period when emergency unemployment com- 
pensation benefits are being paid under the Emergency Unemployment 
Compensation Act of 1991 or under any subsequent extension or 
reenactment thereof, the state “on” indicator, as defined in § 11-10-534, 
triggers on a period of extended benefits, the Governor may elect not to 
implement the applicable state statutory provisions relative to unem- 
ployment compensation, including, but not limited to, §§ 11-10-534 — 
11-10-543, and to continue the payment of benefits under the Emer- 
gency Unemployment Compensation Act of 1991 to those individuals 
who have exhausted their entitlement to regular unemployment com- 
pensation under state law. 

(c) Computations required by the provisions of § 11-10-534(8) shall 
be made by the director in accordance with regulations prescribed by 
the United States Secretary of Labor. 


History. Acts 1971, No. 35, § 21; 1983, Amendments. The 2019 amendment 
No. 482, § 36; A.S.A. 1947, § 81-1124; substituted “Director of the Division of 
Acts 1993, No. 6, § 12; 2019, No. 910, Workforce Services” for “Director of the 
§ 268. Department of Workforce Services” in (a). 
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11-10-541. Extended benefits — Overpayments. 


The Director of the Division of Workforce Services shall establish and 
recover extended benefit overpayments in the manner prescribed in 
§ 11-10-532. 


History. Acts 1971, No. 35, § 21; 1977, Amendments. The 2019 amendment 
No. 366, § 10; 1981, No. 43, § 17; A.S.A. substituted “Director of the Division of 
1947, § 81-1124; Acts 2019, No. 910, Workforce Services” for “Director of the 
§ 269. Department of Workforce Services”, 


11-10-5483. Extended benefits — Failure to accept or seek suit- 
able work — Definition. 


(a) Notwithstanding the provisions of § 11-10-535, an individual 
shall be ineligible for payment of extended benefits for any week of 
unemployment in his or her eligibility period if the Director of the 
Division of Workforce Services finds that during that period: 

(1) He or she failed to accept any offer of suitable work or failed to 
apply for any suitable work as defined under subsection (c¢) of this 
section to which he or she was referred by the director; or 

(2) He or she failed to actively engage in seeking work as prescribed 
under subsection (f) of this section, unless he or she did not actively 
engage in seeking work because he or she was before any court of the 
United States or of any state pursuant to a lawfully issued summons to 
appear for jury duty. In that event, his or her entitlement to benefits 
shall be decided pursuant to the able and available requirements of 
§ 11-10-507, without regard to the disqualification provisions other- 
wise applicable under subsection (b) of this section. 

(b) Any individual who has been found ineligible for extended 
benefits by reason of the provision in subsection (a) of this section shall 
also be ineligible for extended benefits beginning with the first day of 
the week following the week in which the failure occurred and until he 
or she has been employed in each of four (4) subsequent weeks, whether 
or not consecutive, and has earned remuneration equal to not less than 
four (4) times his or her extended weekly benefit amount. 

(c) For purposes of this section, the term “suitable work” means, with 
respect to any individual, any work that is within the individual’s 
capabilities, provided that: 

(1) The gross average weekly remuneration payable for the work 
exceeds the sum of the individual’s average weekly benefit amount, as 
determined under § 11-10-5387, plus the amount, if any, of supplemen- 
tal unemployment benefits, as defined in section 501(c)(17)(D) of the 
Internal Revenue Code of 1954 payable to the individual for that week; 
and : 

(2) The work pays wages equal to the higher of: 

(A) The minimum wages provided by section 6(a)(1) of the Fair 

Labor Standards Act of 1938, without regard to any exemption; or 

(B) The state or local minimum wage. 
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(d) No individual shall be denied extended benefits for failure to 
accept an offer of, or referral to, any job which meets the definition of 
suitability as described in subsection (c) of this section if: 

(1) The position was not offered to the individual in writing and was 
not listed with the employment service; 

(2) The failure could not result in a denial of benefits under the 
definition of suitable work for regular benefit claimants in § 11-10-515 
to the extent that the criteria of suitability in § 11-10-515 are not 
inconsistent with the provisions of this section; or 

(3) The individual furnishes satisfactory evidence to the director that 
his or her prospects for obtaining work in his or her customary 
occupation within a reasonably short period are good. If evidence is 
deemed satisfactory for this purpose, the determination of whether any 
work is suitable with respect to an individual shall be made in 
accordance with the definition of suitable work in § 11-10-515 without 
regard to the definition specified by this section. 

(e) Notwithstanding the provision of this section to the contrary, no 
work shall be deemed to be suitable work for an individual that does not 
accord with the labor standard provisions required by section 3304(a)(5) 
of the Internal Revenue Code of 1954 and set forth herein under 
§ 11-10-515. 

(f) For the purposes of subdivision (a)(2) of this section, an individual 
shall be treated as actively engaged in seeking work during any week if: 

(1) The individual has engaged in a systematic and sustained effort 
to obtain work during the week; and 

(2) The individual furnishes tangible evidence that he or she has 
engaged in effort during the week. 

(g) The employment service shall refer any claimant entitled to 
extended benefits under this chapter to any suitable work which meets 
the criteria prescribed in subsections (c) and (d) of this section. 

(h) An individual shall not be eligible to receive extended benefits 
with respect to any week of unemployment in his or her eligibility 
period if the individual has been disqualified for regular benefits under 
this chapter because he or she voluntarily left work, was discharged for 
misconduct, or refused an offer of suitable work unless the disqualifi- 
cation imposed for those reasons was satisfied with employment. 

(i) The Division of Workforce Services shall enforce this section. 

(j) The director shall make quarterly reports to the Legislative 
Council on the division’s efforts to enforce this section, including 
without limitation: 

(1) The number of cases of benefit recipients accused of not accepting 
valid job offers; 7 

(2) The disposition of cases reported under subdivision (j)(1) of this 
section; and 

(3) The policies and steps the division is taking to eliminate and 
reduce refusals to accept valid job offers. 

(k)(1) The division shall facilitate electronic reporting of a benefit 
recipient who refuses to take an offered job either through outright 
refusal, failing a drug test, or other means. 
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(2) The division may facilitate electronic reporting under subdivision 
(k)(1) of this section by an easy-to-understand and -use website created 
for the purpose or created for another purpose that facilitates easy 
reporting by potential employers and others. 

(1)(1) The division shall notify periodically an employer regarding the 
method for reporting a benefit recipient who fails to take a job either 
through outright refusal, failing a drug test, or other means. 

(2) The division may notify an employer at least two times (2) per 
year regarding the method for reporting under subdivision (1)(1) of this 
section by electronic means that are economically feasible and may be 
a part of another communication to the employer. 

(m)(1) An employer that provides a report with the belief that it is 
true of a failure to take a job, whether by outright refusal, failure to 
show up for work or interview, failing a drug test, or other means is not 
liable for the reporting. 

(2) This section provides a complete defense for an employer in a civil 
proceeding arising from an employer’s actions under this section. 


History. Acts 1971, No. 35, § 21; 1981, 
No. 48, § 19; 1985, No. 8, § 31; 1985, No. 
9, § 31; AS.A. 1947, § 81-1124; Acts 
2013, No. 1040, § 1; 2019, No. 910, 
§§ 270-273. 

Amendments. The 2019 amendment 


Workforce Services” for “Director of the 


Department of Workforce Services” in (a); 
substituted “Division of Workforce Ser- 
vices” for “Department of Workforce Ser- 
vices” in (i); and substituted “division” for 
“department” throughout (j) through (1). 


substituted “Director of the Division of 


11-10-544. Reciprocal arrangements with state and federal 
agencies. 


(a) The Director of the Division of Workforce Services is authorized to 
enter into reciprocal arrangements with appropriate and duly autho- 
rized agencies of other states or of the federal government, or both, 
whereby: | 

(1) Services performed by an individual for a single employing unit 
for which services are customarily performed in more than one (1) state 
shall be deemed to be services performed entirely within any one (1) of 
the states: 

(A) In which any part of the individual’s service is performed; 

(B) In which the individual has his or her residence; or 

(C) In which the employing unit maintains a place of business, 
provided there is in effect, as to the services, an election, approved by 
the agency charged with the administration of the state’s unemploy- 
ment compensation law, pursuant to which all the services performed 
by the individual for the employing unit are deemed to be performed 
entirely within the state; 

(2) Potential rights to benefits accumulated under the unemploy- 
ment compensation laws of one (1) or more states or under one (1) or 
more laws of the federal government, or both, may constitute the basis 
for the payment of benefits through a single appropriate agency under 


11-10-544 LABOR AND INDUSTRIAL RELATIONS 214 


terms that the director finds will be fair and reasonable as to all affected 
interests and will not result in any substantial loss to the fund; 

(3)(A) Wages or services, upon the basis of which an individual may 
become entitled to benefits under an unemployment compensation 
law of another state or of the federal government, shall be deemed to 
be wages for insured work for the purpose of determining his or her 
rights to benefits under this chapter. Wages for insured work, on the 
basis of which an individual may become entitled to benefits under 
this chapter, shall be deemed to be wages or services on the basis of 
which unemployment compensation under the law of another state or 
of the federal government is payable. 

(B) No arrangement shall be entered into unless it contains 
provisions for reimbursements to the fund for the benefits paid under 
this chapter upon the basis of the wages or services and provisions for 
reimbursements from the fund for such of the compensation paid 
under the other law upon the basis of wages for insured work as the 
director finds will be fair and reasonable as to all affected interests; 
and 
(4) Contributions due under this chapter with respect to wages for 

insured work shall, for the purposes of §§ 11-10-716 — 11-10-722, be 
deemed to have been paid to the fund as of the date payment was made 
as contributions under another state or federal unemployment compen- 
sation law, but no such arrangement shall be entered into unless it 
contains such provisions for reimbursement to the fund of the contri- 
butions and the actual earnings thereon as the director finds will be fair 
and reasonable as to all affected interests. 

(b)(1) Reimbursements paid from the fund pursuant to subdivision 
(a)(3) of this section shall be deemed to be benefits for the purpose of 
§§ 11-10-501 — 11-10-506, 11-10-517, and 11-10-801 — 11-10-804. 

(2) The director is authorized to make to other state or federal 
agencies and to receive from other state or federal agencies reimburse- 
ments from or to the fund in accordance with arrangements entered 
into pursuant to subsection (a) of this section. 

(c)(1) The administration of this chapter and of other state and 
federal unemployment compensation and public employment service 
laws will be promoted by cooperation between this state and other 
states and the appropriate federal agencies in exchanging services and 
making available facilities and information. 

(2)(A) The director is authorized to make such investigations, secure 
and transmit such information, make available such services and 
facilities, and exercise such of the other powers provided herein with 
respect to the administration of this chapter as he or she deems 
necessary or appropriate to facilitate the administration of any 
unemployment compensation or public employment service law. 

(B) In like manner, the director is authorized to accept and utilize 
information, services, and facilities made available to this state by 
the agency charged with the administration of any other unemploy- 
ment compensation or public employment service law. 
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(d) To the extent permissible under the laws and United States 
Constitution, the director is authorized to enter into or cooperate in 
arrangements whereby facilities and services provided under this 
chapter and facilities and services provided under the unemployment 
compensation law of any foreign government may be utilized for the 
taking of claims and the payment of benefits under this chapter or 
under a similar law of the government. 

(e) The director is authorized to enter into reciprocal arrangements 
with appropriate and duly authorized agencies of other states or the 
federal government, or both, and to sign specific agreements to carry 
out the provisions of arrangements, and to enter into agreement with 
any federal agency to pay benefits as an agent of the United States 
Government under any law passed by the United States Congress for 
the purpose of paying benefits to employees of the United States or 
persons entitled to benefits by reason of service in the United States 
Armed Forces. 

(f) The director is authorized to make application for loans and 
grants with any governmental agency under any act of the United 
States Congress that authorizes the making of such loans and grants. 


History. Acts 1941, No. 391, § 18; 
1955, No. 395, § 28; A.S.A. 1947, § 81- 
1121; Acts 2019, No. 910, § 274. 

Amendments. The 2019 amendment 


substituted “Director of the Division of 
Workforce Services” for “Director of the 
Department of Workforce Services” in the 
introductory language of (a). 


SUBCHAPTER 6 — SHARED WorkK PLANS 


SECTION. 

11-10-601. 
11-10-604. 
11-10-605. 
11-10-606. 


Definitions. 

Criteria for approval. 

Approval or rejection. 

Effective date and duration of 
plan. 


11-10-607. Revocation of approval. 


Effective Dates. Acts 2013, No. 956, 
§ 10: Emergency clause failed to pass. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that the Depart- 
ment of Workforce Services must ensure 
the prompt determination of claims for 
unemployment insurance benefits; that 
the state’s unemployment insurance pro- 
gram must remain in conformity with 
federal law requirements; and that this 
act is immediately necessary because a 
delay would interfere with continued pro- 
vision of benefits and services to eligible 
persons. Therefore, an emergency is de- 
clared to exist, and this act being neces- 


SECTION. 

11-10-608. Modification of an approved 
plan. 

11-10-609. Eligibility for compensation. 


11-10-610. Amount of benefits — Filing of 


claims. 


sary for the preservation of the public 
peace, health, and safety shall become 
effective on July 1, 2013.” 

Acts 2015, No. 907, § 15: July 1, 2015. 
Emergency clause provided: 

“(a) It is found and determined by the 
General Assembly of the State of Arkan- 
sas that federal law requires the imple- 
mentation of state-level workforce devel- 
opment acts to authorize federal funding 
for workforce development programs; that 
the Arkansas Workforce Development 
Board must begin work immediately to 
prepare for the inauguration of local 
workforce development boards; that the 
first phase of work by the Arkansas Work- 
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force Development Board must be com- 
pleted to coincide with the beginning of 
the 2015-2016 fiscal year on July 1, 2015. 
Therefore, an emergency is declared to 
exist, and § 15-4-37-3704 being immedi- 
ately necessary for the preservation of the 
public peace, health, and safety shall be- 
come effective on: (1) The date of its ap- 
proval by the Governor; (2) If the bill is 
neither approved nor vetoed by the Gov- 
ernor, the expiration of the period of time 
during which the Governor may veto the 
bill; or (8) If the bill is vetoed by the 
Governor and the veto is overridden, the 
date the last house overrides the veto. 
“(b) It is found and determined by the 
General Assembly, that the Constitution 
of the State of Arkansas prohibits the 
appropriation of funds for more than a one 
(1) year period; that the effectiveness of 
this act on July 1, 2015, is essential to the 
inauguration of the programs for which 
this act is provided, and that in the event 
of an extension of the legislative session, 
the delay in the effective date of this act 
beyond July 1, 2015, could work irrepa- 
rable harm upon the proper administra- 
tion and provision of essential programs 
created in the act. Therefore, an emer- 
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gency is hereby declared’ to exist and, 
except for § 15-4-3704, this act being nec- 
essary for the immediate preservation of 
the public peace, health and safety shall 
be in full force and effect from and after 
July 1, 2015.” | 

Acts 2019, No. 910, § 6346(b): July 1, 
2019. Emergency clause provided: “It is 
found and determined by the General As- 
sembly of the State of Arkansas that this 
act revises the duties of certain state 
entities; that this act establishes new de- 
partments of the state; that these revi- 
sions impact the expenses and operations 
of state government; and that the sections 
of this act other than the two uncodified 
sections of this act preceding the emer- 
gency clause titled ‘Funding and classifi- 
cation of cabinet-level department secre- 
taries and ‘Transformation and 
Efficiencies Act transition team’ should 
become effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, eu Lae 


As used in this subchapter, unless the context otherwise requires, the 


following definitions shall apply: 


(1)(A) “Affected group” means two (2) or more employees designated 
by an employer to participate in a shared work plan. 

(B) “Sub-group” means a group of employees which constitutes at 
least ten percent (10%) of the employees in an affected group; 
(2) “Approved plan” means an employer’s voluntary written plan for 


reducing unemployment under which a specified group of employees 
shares the work remaining after their normal weekly hours of work are 
reduced, which plan meets the requirements of § 11-10-604, and which 
plan has been approved in writing by the Director of the Division of 
Workforce Services; 

(3) “Fringe benefits” includes, but is not limited to, such advantages 
as health insurance (hospital, medical, and dental services, etc.), 
retirement benefits under defined benefit pension plans as defined in 
section 3(35) of the Employee Retirement Income Security Act of 1974, 
paid vacation and holidays, sick leave, etc., which are incidents of 
employment in addition to the cash remuneration earned; 

(4) “Normal weekly hours of work” means the normal hours of work 
for full-time and permanent part-time employees in the affected group 
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when their employing unit is operating on its normal, full-time basis, 
not to exceed forty (40) hours and not including overtime; 

(5) “Shared work benefits” means the unemployment compensation 
benefits payable to employees in an affected group under an approved 
plan as distinguished from the unemployment benefits otherwise 
payable under other provisions of this chapter; 

(6) “Shared work employer” means an employer with a shared work 
plan in effect. An individual who, or an employing unit which, succeeds 
to or acquires, pursuant to § 11-10-7100, an organization, trade, or 
business with a shared work plan in effect automatically becomes a 
shared work employer and adopts the plan if the individual or employ- 
ing unit ratifies, in writing, the previously approved plan; and 

(7) “Unemployment compensation” means the unemployment ben- 
efits payable under this chapter other than shared work benefits and 
includes any amounts payable pursuant to an agreement under any 
_federal law providing for compensation, assistance, or allowances with 
respect to unemployment. 


History. Acts 1985, No. 329, § 1; 1985, Amendments. The 2019 amendment 
No. 8138, § 1; A.S.A. 1947, § 81-1104n; substituted “Director of the Division of 
Acts 1991, No. 100, § 34; 2019, No. 910, Workforce Services” for “Director of the 
§ 275. Department of Workforce Services” in (2). 


11-10-604. Criteria for approval. 


(a) An employer wishing to participate in a shared work program 
shall submit a signed written shared work compensation plan to the 
Director of the Division of Workforce Services for approval. 

(b) The director shall approve a shared work unemployment com- 
pensation plan only if the following criteria are met: 

(1) The plan: 

(A) Applies to and identifies the specified affected group; and 
(B) Includes an estimate of the number of layoffs that might occur 
absent participation in the shared work program; 

(2) The employees in the affected group or groups are identified by 
name, Social Security number, and by any other information required 
by the director; 

(3) The usual weekly hours of work for employees in the affected 
group or groups are reduced by not less than ten percent (10%) and not 
more than forty percent (40%); 

(4)(A) Health benefits and retirement benefits under defined benefit 

pension plans, as defined in section 3(35) of the Employee Retirement 

Income Security Act of 1974, Pub. L. No. 93-406, and other fringe 

benefits will continue to be provided to employees in the affected 

group or groups as though their work weeks had not been reduced. 

(B) However, if the employer reduces the level of benefits under 
subdivision (b)(4)(A) of this section for its employees who are not in 
the shared work group, the level of benefits may be reduced by a like 
amount for the employer’s shared work employees; 
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(5) The plan certifies that the aggregate reduction in work hours is in 
lieu of all layoffs that would have affected at least ten percent (10%) of 
the employees in the affected group or groups to which the plan applies 
and that would have resulted in an equivalent reduction in work hours; 

(6) During the previous four (4) months, the workforce in the affected 
group has not been reduced by temporary layoffs of more than ten 
percent (10%) of the workers; 

(7)(A) The plan applies to at least ten percent (10%) of the employees 

in the affected group. 

(B)G) If the plan applies to all employees in the affected group, the 
plan provides equal treatment to all employees of the group. 

(ii) If the affected group is divided into subgroups, the plan 
provides equal treatment to employees within each subgroup; 
(8)(A)G) In the case of employees represented by an exclusive bar- 
gaining representative, the plan is approved in writing by the 
collective bargaining agent. 

(ii) If the certification of an exclusive bargaining representative 
has been appealed, the bargaining representative shall be considered 
to be the exclusive bargaining representative for work sharing plan 
purposes. 

(B)G) The plan shall contain a certification by the employer that 
the employer has made the proposed plan available to: 

(a) Each employee in the affected group for inspection; or 

(b) If applicable, to the exclusive bargaining representative. 

(ii) The plan shall include: 

(a) A description of how the plan was made available; and 

(b) If advance notice of the plan was not feasible, an explanation of 
why advance notice was not feasible; 

(9)(A) The plan includes a certified statement by the employer that 

the terms and implementation of the shared work plan are consistent 

with any obligations the employer has under applicable federal and 
state laws. 

(B) An employee who joins an affected group after the approval of 
the shared work plan is automatically covered under the previously 
approved plan, effective the week that the director receives written 
notice from the shared work employer that the employee has joined; 
(10) On the most recent computation date preceding the date of 

submission of the shared work plan for approval, the total of all 
contributions paid on the employing unit’s own behalf and credited to 
its account for all previous periods equaled or exceeded the regular 
benefits charged to its account for all previous periods; 

(11) The plan shall not serve as a subsidy of seasonal employment 
during the off-season nor as a subsidy of temporary part-time employ- 
ment or intermittent employment; and 

(12) The employer agrees to: 

(A) Furnish reports relating to the proper conduct of the plan; 

(B) Allow the director or his or her authorized representatives 
access to all records necessary to verify the plan before approval; and 
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(C) Allow the director to monitor and evaluate application of the 
plan. after. approval. 


History. Acts 1985, No. 329, § 1; 1985, Amendments. The 2019 amendment 
No. 813, § 1; A.S.A. 1947, § 81-1104n; substituted “Director of the Division of 
Acts 1987, No. 753, § 7; 1991, No. 100,, Workforce Services” for “Director of the 


tis eh 2013, No. 956, § 4; aoe No. Department of Workforce Services” in (a). 


11-10-605. Approval or rejection. 


(a) The Director of the Division of Workforce Services shall approve 
or reject a plan in writing within thirty (30) days of its receipt. 

(b) Only one (1) plan may be approved for any one (1) employer 
during any twelve-month period. 

(c) The reason for rejection shall be final and non-appealable, but the 
employer shall be allowed to submit another plan for approval not 
earlier than fifteen (15) days from the date of the last rejection. 


History. Acts 1985, No. 329, § 1; 1985, Amendments. The 2019 amendment 
No. 8138, § 1; A.S.A. 1947, § 81-1104n; substituted “Director of the Division of 
Acts 1987, No. 753, § 8; 1991, No. 100, Workforce Services” for “Director of the 
§ 37; 2019, No. 910, § 277. Department of Workforce Services” in (a). 


11-10-606. Effective date and duration of plan. 


(a) A plan shall be effective on the date specified in the plan or on a 
date mutually agreed upon by the employer and the Director of the 
Division of Workforce Services but no earlier than the date of approval 
of the plan by the director. 

(b)(1) It shall expire at the end of the twelfth full calendar month 
after its effective date or on the date specified in the plan if the date is 
earlier, provided that the plan is not previously revoked by the director. 

(2) Ifa plan is revoked by the director, it shall terminate on the date 
specified in the director’s written order of revocation. 


History. Acts 1985, No. 329, § 1; 1985, Amendments. The 2019 amendment 
No. 813, § 1; A.S.A. 1947, § 81-1104n; substituted “Director of the Division of 
Acts 1987, No. 753; § 9; 1991, No. 100, Workforce Services” for “Director of the 
§ 38; 2019, No. 910, § 278. Department of Workforce Services” in (a). 


11-10-607. Revocation of approval. 


(a)(1) The Director of the Division of Workforce Services may revoke 
approval of a plan for good cause. 

(2) The revocation order shall be in writing and shall specify the date 
the revocation is effective and the reasons therefor. 

(3) Good cause shall include, but not be limited to, failure to comply 
with the assurances given in the plan, unreasonable revision of produc- 
tivity standards for the affected group, conduct or occurrences tending 
to defeat the intent and effective operation of the plan, and violation of 
any criteria on which approval of the plan was based. 
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(b) The action may be taken at any time by the director on his or her 
own motion, on the motion of any of the affected group’s employees, or 
on the motion of the appropriate collective bargaining agent. 

(c) However, the director shall review the operation of each qualified 
employer plan at least once during the twelve-month period that the 
plan is in effect to assure its compliance with the requirements of these 
provisions. 

(d) Revocation of a plan for good cause by the director shall preclude 
approval of any subsequent plan submitted by the revoked plan 
employer during the twelve-month period beginning on the date of the 
revocation order. 


History. Acts 1985, No. 329, § 1; 1985, substituted “Director of the Division of 
No. 8138, § 1; A.S.A. 1947, § 81-1104n; Workforce Services” for “Director of the 
Acts 1987, No. 753, § 10; 1991, No. 100, Department of Workforce Services” in 
§ 39; 2019, No. 910, § 279. (a)(1). 

Amendments. The 2019 amendment 


11-10-608. Modification of an approved plan. 


(a) An operational, approved, shared work plan may be modified by 
the employer with the acquiescence of employee representatives if the 
modification is not substantial and is in conformity with the plan 
approved by the Director of the Division of Workforce Services, but the 
modifications must be reported promptly to the director. 

(b)(1) If the hours of work are increased or decreased substantially 
beyond the level in the original plan or if any other conditions are 
changed substantially, the director shall approve or disapprove the 
modifications without changing the expiration date of the original plan. 

(2) If the substantial modifications do not meet the requirements for 
approval, the director shall disallow that portion of the plan in writing 
as specified in § 11-10-607. 


History. Acts 1985, No. 329, § 1; 1985, Amendments. The 2019 amendment 
No. 813, § 1; A.S.A. 1947, § 81-1104n; substituted “Director of the Division of 
Acts 1991, No. 100, § 40; 2019, No. 910, Workforce Services” for “Director of the 
§ 280. Department of Workforce Services” in (a). 


11-10-609. Eligibility for compensation. 


(a) An individual is eligible to receive shared work unemployment 
compensation benefits with respect to any week only if, in addition to 
monetary entitlement, the Director of the Division of Workforce Ser- 
vices finds that: | 

(1) During the week, the individual is employed as a member of an 
affected group under an approved shared work compensation plan that 
was approved before that week, and the plan is in effect with respect to — 
the week for which the benefits are claimed; 

(2)(A) During the week, the individual is able to work and is 

available for the normal work week with the shared work employer. 
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(B) However, an otherwise eligible individual shall not be denied 
benefits with respect to any week in which he or she is in training to 
enhance job skills, including employer-sponsored training and 
worker training funded under the Arkansas Workforce Innovation 
and Opportunity Act, § 15-4-3701 et seq., if the training has been 
approved by the director. 

(b) Notwithstanding any other provisions of this chapter to the 
contrary, an individual is deemed unemployed in any week for which 
remuneration is payable to him or her as an employee in an affected 
group for ninety percent (90%) or less than his or her normal weekly 
hours of work as specified under the approved shared work compensa- 
tion plan in effect for the week. 

(c) Notwithstanding any other provisions of this chapter to the 
contrary, an individual shall not be denied shared work unemployment 
compensation benefits for any week by reason of the application of 
provisions relating to availability for work and active search for work 
with an employer other than the shared work unemployment compen- 
sation employer. 


History. Acts 1985, No. 329, § 1; 1985, Amendments. The 2019 amendment 
No. 8138, § 1; A.'S.A. 1947, § 81-1104n; substituted “Director of the Division of 
Acts 2013, No. 956, § 5; 2015, No. 907, Workforce Services” for “Director of the 
§ 2; 2019, No. 910, § 281. Department of Workforce Services” in (a). 


11-10-610. Amount of benefits — Filing of claims. 


(a) The shared work unemployment compensation weekly benefit 
amount shall be the product of the regular weekly unemployment 
compensation amount multiplied by the percentage of reduction of at 
least ten percent (10%) in the individual’s usual weekly hours of work. 

(b) An individual may be eligible for shared work unemployment 
compensation benefits or unemployment compensation, as appropriate, 
except that no individual shall be eligible for combined benefits in any 
benefit year in an amount more than the maximum entitlement 
established for unemployment compensation, nor shall an individual be 
paid shared work unemployment compensation benefits for more than 
twenty-five (25) weeks, whether or not consecutive, in any benefit year 
pursuant to a shared work plan. 

(c) The shared work unemployment compensation benefits paid an 
individual shall be deducted from the maximum entitlement amount 
established for that individual’s benefit year. 

(d) Claims for shared work unemployment compensation benefits 
shall be filed in the same manner as claims for unemployment compen- 
sation or as prescribed in rules by the Director of the Division of 
Workforce Services. 


11-10-610 


History. Acts 1985, No. 329, § 1; 1985, 
No. 813, § 1; A.S.A. 1947, § 81-1104n; 
Acts 1991, No. 100, § 41; 2011, No. 861, 
§ 6; 2019, No. 315, § 826; 2019, No. 910, 
§ 282. 

Amendments. The 2019 amendment 
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by No. 315 substituted “rules” for “regula- 
tions” in (d). 

The 2019 amendment by No. 910 sub- 
stituted “Director of the Division of Work- 
force Services” for “Director of the Depart- 
ment of Workforce Services” in (d). 


SUBCHAPTER 7 — CONTRIBUTIONS 


SECTION. 

11-10-701.. Accrual and payment by em- 
ployer. 

Future rates — Maintenance 
of separate accounts. 

Future rates — Experience 
rates generally. 

Future rates — Computation 
of contribution rates. 

Future rates — Stabilization 
tax. 

Future rates — Definitions — 
Notifications. 

Future rates — Advance inter- 
est tax. 

Transfer of experience. 

Temporary closing of business 
because of absence in 
armed forces. 

Employer ceasing to pay 
wages. 

Employees of nonprofit orga- 


11-10-703. 
11-10-704. 
11-10-705. 
11-10-706. 
11-10-707. 
11-10-708. 


11-10-710. 
11-10-711. 


11-10-712. 


11-10-7183. 


Effective Dates. Acts 2013, No. 956, 
§ 10: Emergency clause failed to pass. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that the Depart- 
ment of Workforce Services must ensure 
the prompt determination of claims for 
unemployment insurance benefits; that 
the state’s unemployment insurance pro- 
gram must remain in conformity with 
federal law requirements; and that this 
act is immediately necessary because a 
delay would interfere with continued pro- 
vision of benefits and services to eligible 
persons. Therefore, an emergency is de- 
clared to exist, and this act being neces- 
sary for the preservation of the public 
peace, health, and safety shall become 
effective on July 1, 2013.” 

Acts 2015, No. 690, § 8: July 1, 2015. 
Emergency clause provided: “It is found 
and determined by the General Assembly 


of the State of Arkansas that the Depart- 


SECTION. 
nizations and governmen- 
tal entities — Definitions. 

11-10-716. Collection — Interest on past 
due contributions. 

11-10-717. Collection — Failure to pay or 
report — Penalty — Defi- 
nition. 

11-10-718. Collection — Priorities under 
legal dissolutions or distri- 
butions — Release of liens. 

11-10-719. Collection — Refunds. 

11-10-720. Collection — Certificate of as- 
sessment. 

11-10-721. Collection — Limitation of as- 
sessment. 

11-10-722. Collection — Impoundment. 

11-10-723. Special rules regarding trans- 


fers of experience and as- 
signment of rates — Defi- 
nitions. 


ment of Workforce Services must ensure 
the prompt determination of claims for 
unemployment insurance benefits; that 
the state’s unemployment insurance pro- 
gram must remain in conformity with 
federal law requirements; and that this 
act is immediately necessary because a 
delay would interfere with continued pro- 
vision of benefits and services to eligible 
persons. Therefore, an emergency is de- 
clared to exist, and this act being neces- 
sary for the preservation of the public 
peace, health, and safety shall become 
effective on July 1, 2015.” 

Acts 2015, No. 892, § 8: Apr. 1, 2015. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that Arkansas 
workforce education operates within a va- 
riety of agencies without coordination, of- 
ten with significant inefficiencies arising 
from overlapping and repeated program- 
ming; that this act will bring workforce 
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education programs. together under a 
single umbrella agency; and that this act 
is immediately necessary because the ef- 
fectiveness of this act is essential to the 
operation of the programs for which ap- 
propriations will be provided, and that in 
the event of an extension of the legislative 
session, the delay in the effective date of 
this act could work irreparable harm upon 
the proper administration and provision 
of essential governmental programs. 
Therefore, an emergency is declared to 
exist, and this act being immediately nec- 
essary for the preservation of the public 
peace, health, and safety shall become 
effective on: (1) The date of its approval by 
the Governor; (2) If the bill is neither 
approved nor vetoed by the Governor, the 
expiration of the period of time during 
which the Governor may veto the bill; or 
(3) If the bill is vetoed by the Governor 
and the veto is overridden, the date the 
last house overrides the veto.” 

‘Acts 2019, No. 454, § 3: Mar. 13, 2019. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that the Depart- 
ment of Workforce Services must. ensure 
the prompt determination of claims for 
unemployment insurance benefits and the 
current stabilization tax set aside for the 
Department of Workforce Services Unem- 
ployment Insurance Administration Fund 
is set to expire on June 30, 2019; that the 
state’s unemployment insurance program 
must maintain proper authority to pro- 
cess claims for unemployment insurance 
benefits; and that this act is immediately 
necessary because a delay would cause a 
potential service disruption for programs 
served by the Department of Workforce 
Services Training Trust Fund and Depart- 
ment of Workforce Services Unemploy- 
ment Insurance Administration Fund. 
Therefore, an emergency is declared to 
exist, and this act being immediately nec- 
essary for the preservation of the public 
peace, health, and safety shall become 
effective on: (1) The date of its approval by 
the Governor; (2) If the bill is neither 
approved nor vetoed by the Governor, the 
expiration of the period of time during 
which the Governor may veto the bill; or 
(3) If the bill is vetoed by the Governor 
and the veto is overridden, the date the 
last house overrides the veto.” 

Acts 2019, No. 910, § 6346(b): July 1, 
2019. Emergency clause provided: “It is 
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found and determined by the General As- 
sembly of the State of Arkansas that this 
act revises the duties of certain state 
entities; that this act establishes new de- 
partments of the state; that these revi- 
sions impact the expenses and operations 
of state government; and that the sections 
of this act other than the two uncodified 
sections of this act preceding the emer- 
gency clause titled ‘Funding and classifi- 
cation of cabinet-level department secre- 
taries’ and ‘Transformation and 
Efficiencies Act transition team’ should 
become effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019.” | 

Acts 2021, No. 153, § 2, provided: “It is 
the intent of the General Assembly that 
the effective date of this act is retroactive 
to April 4, 2020.” 

Acts 2021, No. 153, § 3: Feb. 25, 2021. 
Emergency clause provided: “It is found 
and determined by the General Assembly 


of the State of Arkansas that the uncer- 


tainty for businesses in Arkansas caused 
by a disaster emergency has caused a 
threat to state revenue; that a need exists 
to allow for the Director of the Division of 
Workforce Services to modify employer 
contributions for certain unemployment 
insurance claims during a disaster emer- 
gency; and that this act is immediately 
necessary because state revenues and 
businesses in Arkansas will suffer if the 
Director of the Division of Workforce Ser- 
vices is unable to noncharge employer 
contributions as a result of a disaster 
emergency and it is the intent of the 
General Assembly that this act be retro- 
active to prevent further harm to busi- 
nesses and state revenues. Therefore, an 
emergency is declared to exist, and this 
act being immediately necessary for the 
preservation of the public peace, health, 
and safety shall become effective on: (1) 
The date of its approval by the Governor; 
(2) If the bill is neither approved nor 
vetoed by the Governor, the expiration of 
the period of time during which the Gov- 
ernor may veto the bill; or (3) If the bill is 
vetoed by the Governor and the veto is 


11-10-701 


overridden, the date the last house over- 
rides the veto.” | 

Acts 2021, No. 667, § 5, provided: “Ret- 
roactivity. The effective date of this act is 
retroactive to April 1, 2021.” 

Acts 2021, No. 667, § 6: Apr. 1, 2021. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that there is an 
urgent need to update and modernize the 
information technology systems for ad- 
ministering unemployment insurance 
claims and to create and apply an over- 
payment prevention and recovery process 
due to a rise in unemployment insurance 
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fraud claims; that to combat unemploy- 
ment insurance fraud claims, the Division 
of Workforce Services will modernize its 
systems and create and apply an overpay- 
ment prevention and recovery process to 
prevent, detect, and recover unemploy- 
ment insurance fraud; and that this act is 
necessary because a failure of the system 
could deprive Arkansans of the necessary 
resources to preserve their health and © 
well-being. Therefore, an emergency is 
declared to exist, and this act being nec- 
essary for the preservation of the public 
peace, health, and safety shall become 
effective on April 1, 2021.” 


11-10-701. Accrual and payment by employer. 


(a)(1) Contributions shall accrue and become payable by each em- 
ployer for each calendar year in which the employer is subject to this 
chapter with respect to wages for employment. 

(2) The contributions shall become due and be paid by each employer 


to the Director of the Division of Workforce Services for the Unemploy- 
ment Compensation Fund in accordance with such rules as the director 
may prescribe and shall not be deducted, in whole or in part, from the 
wages of individuals in employment for the employer. 

(b) In the payment of any contributions, a fractional part of a cent 
shall be disregarded unless it amounts to one-half cent (24¢) or more, in 
which case it shall be increased by one cent (1¢). 

(c)(1) Determinations of liability are conclusive and binding unless 
within thirty (30) calendar days after the mailing date of the determi- 
nation the employer requests an administrative determination of 
coverage under § 11-10-308. 

(2) However, if the director determines that the request for an 
administrative determination of coverage is not perfected within the 
thirty-calendar-day period as a result of circumstances beyond the 
employer’s control, the director may consider the request as having 
been filed timely. 


History. Acts 1941, No. 391, § 7; 1943, 
No. 138, § 11; 1963, No. 93, § 9; A.S.A. 
1947, § 81-1108; Acts 2015, No. 690, § 3; 
2019, No. 315, § 827; 2019, No. 910, § 
283. 

Amendments. The 2019 amendment 


by No. 315 substituted “rules” for “regula- 
tions” in (a)(2). 

The 2019 amendment by No. 910 sub- 
stituted “Director of the Division of Work- 
force Services” for “Director of the Depart- 
ment of Workforce Services” in (a)(2). 


11-10-703. Future rates — Maintenance of separate accounts. 


(a)(1)(A) The Director of the Division of Workforce Services shall 
maintain a separate account for each employer and shall credit the 
employer’s account with all the contributions paid on the employer’s — 
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own behalf except as otherwise provided in §§ 11-10-701 — 11-10- 

715. 

(B) However, nothing in this chapter shall be construed to grant 

any employer or individuals in the employer’s service prior claims or 
rights to the amounts paid by the employer into the fund either on the 
employer’s behalf or on behalf of such individuals. 
(2)(A)G) Regular benefits paid to an eligible individual based on an 
initial claim shall be charged to the separate account of each 
employer in the base period in the proportion to which wages paid by 
each employer to the individual during the base period bears to total 
wages paid by all such employers to such individual within the base 
period. 

(i1)(a) However, regular benefits paid to an eligible individual after 
the individual has established a benefit year against a base-period 
employer under qualifying conditions and whose employment contin- 
ued with the employer but who subsequently left the employment 
under conditions that would have been a noncharge under subdivi- 
sions (a)(3) and (4) of this section shall be charged through the date 
on which the subsequent separation occurred to the separate account 
of the base-period employer. 

(b) Benefits paid from the established benefit year to an individual 
after the date on which the subsequent separation occurred shall not 
be charged to the separate account of the base-period employer. 

(B) Nothing in §§ 11-10-701 — 11-10-715 shall be construed to 
limit regular benefits payable pursuant to §§ 11-10-501 — 11-10-506 
and 11-10-609 — 11-10-6183. 

(3) However, regular benefit payments shall not be charged to the 
separate account of any employer if the employer provides the director 
with notices regarding separation from work as are required by rules of 
the director if the director finds that: 

(A) The claimant voluntarily left the employer without good cause 
connected with the work; or 

(B) The claimant was discharged by the employer for misconduct 
connected with the work. 

(4) Benefits paid to an individual who continues to remain in the 
employ of a base-period employer without a reduction in the number of 
hours worked or wages paid shall not be charged to the separate 
account of the employer, provided that the individual is not employed on 
an as-needed or on-call basis. 

(5) Benefits paid during an extended benefit period in accordance 
with §§ 11-10-534 — 11-10-543 shall not be charged to the separate 
account of each employer in the base period except as may otherwise be 
provided in §§*11-10-701 — 11-10-715. 

(6) Relief from charges shall not be granted if: 

(A) An overpayment of benefits is the result of a failure by an 
employer or the employer’s agent to respond timely or adequately to 
a request for information from the Division of Workforce Services; 
and 
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(B) The employer or the employer’s agent has established a pat- 
tern of failing to respond to such requests. 

(7)(A). At the discretion of the director, benefits paid with respect to 

weeks of unemployment claimed starting the week ending on April 4, 

2020, and after may be noncharged to the separate account of each 

employer in the base period if the benefits are paid as the direct result 

of: 

(i) The Governor’s declaring a disaster emergency under the Ar- 
kansas Emergency Services Act of 1973, § 12-75-101 et seq.; or 

(ii) A disaster resulting in a state or federal disaster declaration. 

(B) In exercising discretion to noncharge employer accounts, the 
director shall act in a uniform manner with respect to all charges to 
employers for benefits resulting from a disaster emergency described 
in subdivision (a)(7)(A)(@) of this section or a state or federal disaster 
declaration described in subdivision (a)(7)(A)(ii) of this section. 

(b) Benefit payments made to any individual whose base-period 
wages include wages for previously uncovered services as defined in 
§ 11-10-507(5)(C) shall not be charged to the separate account of any 
employer to the extent that the Unemployment Compensation Fund is 
reimbursed for the benefits pursuant to section 121 of Pub. L. No. 
94-566. 


History. Acts 1941, No. 391, § 7; 1949, 
No. 155, § 8; 1953, No. 162, § 11; 1955, 
No. 395, § 21; 1963, No. 93, § 9; 1971, No. 
35, §§ 11-13; 1973, No. 350, §§ 2, 3; 1975, 
No. 609, § 6; 1977, No. 376, § 12; 1981, 
No. 43, § 11; 1983, No. 482, § 26; A.S.A. 
1947, § 81-1108; Acts 1995, No. 519, § 8; 
1997, No. 234, § 22; 2007, No. 490, § 10; 
2013, No. 956, § 6; 2019, No. 315, § 828; 
2019, No. 910, §§ 284, 285; 2021, No. 153, 
§ 1. 

Amendments. The 2019 amendment 
by No. 315 substituted “rules” for “regula- 
tions” in the introductory language of 


(a)(3). 


The 2019 amendment by No. 910 sub- 
stituted “Director of the Division of Work- 
force Services” for “Director of the Depart- 
ment of Workforce Services” in (a)(1)(A); 
and substituted “Division of Workforce 
Services” for “Department of Workforce 
Services” in (a)(6)(A). 

The 2021 amendment added (a)(7). 

Effective Dates. Acts 2021, No. .153, 
§ 2, provided: “It is the intent of the 
General Assembly that the effective date 
of this act is retroactive to April 4, 2020.” 


11-10-704. Future rates — Experience rates generally. 


(a) The Director of the Division of Workforce Services shall, for each 
calendar year, classify employers in accordance with their actual 
experience in the payment of contributions on their own behalf and 
with respect to regular benefits charged against their accounts, with a 
view to fixing the contribution rates as will reflect their experience. 

(b) The director shall determine the contribution rates of each 
employer in accordance with the requirements of this section and 
§ 11-10-705: 

(1) Each employer’s rate shall be two and nine-tenths percent (2.9%) 
except as otherwise provided in the other provisions of this subchapter. 
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(A)(i) No employer’s rate shall be less than two and nine-tenths 
percent (2.9%) unless and until there shall have been three (3) years 
immediately preceding the computation date throughout which an 
individual the employer’s employ could have received benefits if 
eligible. Provided, however, an employer who, at the time of estab- 
lishing an account, is in business in another state or states and who 
is not currently doing business in Arkansas may elect to receive a 

- beginning contribution rate of two and nine-tenths percent (2.9%) or 
a contribution rate based on the rate schedule at § 11-10-705(b)(1), 
whichever is lower, but in no event less than one percent (1%), 
provided: 

(a) The employer has been in operation in the other state or states 
for at least three (3) years immediately preceding the date of 
becoming a liable employer in Arkansas, throughout which an 
individual in the employer’s employ could have received benefits if 

- eligible; 

(b) The employer must provide the authenticated account history 
from information accumulated from operations in the other state or 
all the other states to compute a current Arkansas rate; and 

(c) The employer’s business operations established in Arkansas 
are of the same nature as conducted in the other state or states, as 
defined by the North American Industry Classification System. 

(ii) The election authorized in subdivision (b)(1)(A)G) of this sec- 
tion must be made in writing within thirty (30) days after receiving 
notice of Arkansas liability. A two-and-nine-tenths-percent rate neu 
be assigned unless a timely election has been made. 

(aii) If the election is made timely, the employer’s account will 
receive the rate elected for the remainder of that rate year. The rate 
assigned for the next and subsequent years will be determined by the 
condition of the account on the computation date. 

(B) However, any employer having no covered employment under 
this chapter for any calendar year shall have a rate equal to his or her 
most recently determined contribution rate until the employer has 
one (1) full year of benefit risk experience immediately preceding the 

computation date. 

(2)(A) Notwithstanding any other provisions of §§ 11-10-701 — 
11-10-715, if the director determines that an employer has willfully 
submitted false information which is material with respect to the 
employment or separation from employment of any claimant, em- 
ployee, or former employee, for the purpose of preventing regular 
benefit charges to the employer’s account, the employer shall be 
assessed a penalty equivalent to twice the amount of the claimant’s 
maximum potential benefit amount. 

(B) This charge shall be charged against the employer’s account 
for experience rating purposes, regardless of whether or not the 
employer is a base-period employer and irrespective of the identity or 
number of base-period employers. 

(3) An employer who changes from reimbursement to the contribu- 
tory method of financing shall be considered a new or newly covered 
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employer and can be entitled to an experience rate only when the new 
or newly covered employer has met the requirements of this subsection. 

(4) Each employer’s rate beginning January 1 for each twelve-month 
period shall be determined on the basis of the employer’s record 
through June 30 of the previous calendar year. 


History. Acts 1941, No. 391, § 7; 1943, 
No. 135, § 1; 1947, No. 398, § 6; 1955, No. 
395, § 22; 1957, No. 133, § 1; 1963, No. 
93, § 9; 1971, No. 35, § 11; 1973, No. 329, 
§§ 10, 11; 1973, No. 350, §§ 2, 3; 1975, 
No. 609, § 6; A.S.A. 1947, § 81-1108; Acts 


2001, No. 1528, § 1; 2005, No. 902, § 8; 
2019, No. 910, § 286. 

Amendments. The 2019 amendment 
substituted “Director of the Division of 
Workforce Services” for “Director of the 
Department of Workforce Services” in (a). 


11-10-705. Future rates — Computation of contribution rates. 


(a)(1) Each employer’s contribution rate beginning January 1 for 
each twelve-month period shall be determined on the basis of the 
employer’s record through June 30 of the previous calendar year. 

(2) The record of an employer shall include, for the purpose of 
computing an employer’s contribution rate, any payment, except a 
payment that represents a stabilization tax payment or a payment that 
represents an extended benefit tax payment, made by the employer on 
or before July 31 on wages paid by the employer on or before June 30 of 
the calendar year. 

(b)(1)(A) The contribution rate of an employer who has had three (3) 

or more years of benefit risk as defined at § 11-10-707 shall be that 

shown on the corresponding line that reflects the employer’s reserve 
ratio in the contribution rate schedule which follows. 

(B) The reserve ratio in the following schedule is determined by 
dividing the difference in contributions paid and regular benefits 
charged by the annual taxable payroll: 


CONTRIBUTION RESERVE RATIO 

RATE 
0.1% 9.95% or more 
0.3% 9.35% but less than 9.95% 
0.5% 8.85% but less than 9.35% 
0.8% 8.65% but less than 8.85% 
1.2% 8.35% but less than 8.65% 
1.6% 7.95% but less than 8.35% 
2.0% 7.35% but less than 7.95% 
2.4% 6.75% but less than 7.35% 
2.8% 5.45% but less than 6.75% 
"ae 2.45% but less than 5.45% 
4.0% 1.35% but less than 2.45% 
5.0% Less than 1.35% with a positive 

reserve balance 

6.0% Less than 0.00% 
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(2)(A) Notwithstanding any other provision of this chapter, for any 
calendar year beginning on and after January 1, 2008, an employer 
that has been assigned a contribution rate of six percent (6%) under 
this chapter and that has had such a rate for the two (2) preceding 
calendar years will be assigned an additional contribution assess- 
ment of two percent (2%). 

(B) After two (2) consecutive years of being assessed an additional 
contribution of two percent (2%) under subdivision (b)(2)(A) of this 
section, this additional contribution assessment shall increase to four 
percent (4%). 

(C) For calendar years beginning January 1, 2014, and thereafter, 
after two (2) consecutive years of being assessed an additional 
contribution of four percent (4%) under subdivision (b)(2)(B) of this 
section, the additional contribution assessment shall increase to six 
percent (6%). 

(D) For calendar years beginning January 1, 2014, and thereafter, 

after two (2) consecutive years of being assessed an additional 
contribution of six percent (6%) under subdivision (b)(2)(C) of this 
section, the additional contribution assessment shall increase to 
eight percent (8%). 
(c)(1)(A) Notwithstanding any other provisions of this chapter and 
unless prohibited by § 11-10-723(c)(1), an employer that has been 
assigned a contribution rate pursuant to this chapter may make a 
voluntary payment to the Unemployment Compensation Trust Fund 
Account, in addition to the contributions required pursuant to this 
chapter, to be credited to the employer’s account. 

(B) The Director of the Division of Workforce Services shall pro- 
vide to each eligible employer an annual notice of voluntary payment 
amounts that may be submitted to reduce the employer’s contribu- 
tion rate. 

(2)(A)G) Voluntary payments to the fund account under subdivision 
(c)(1) of this section shall be made no later than March 31 of the 
calendar year for which the new contribution rate is effective. 

(ii) Upon receipt of a timely voluntary payment, the director shall 
compute a new contribution rate for the employer and provide notice 
to the employer of the new contribution rate. 

(B) Any adjustments made under §§ 11-10-703 — 11-10-708 shall 
be used only in the form of credit against accrued or future contribu- 
tions. 

(CC) No refund shall ever be made to any employer of any voluntary 
payment so made. 


History. Acts 1941, No. 391, § 7; 1947, § 7; 1997, No. 234, § 23; 1999, No. 1055, 
No. 398, § 6; 1949, No. 155, § 10; 1953, § 1; 2001, No. 964, § 1; 2001, No. 1367, 
No. 162, § 12; 1955, No. 395, § 23; 1959, § 9; 2005, No. 902, § 9; 2007, No. 490, 
No. 142, § 1A; 1963, No. 93, § 9; 1971, § 11; 2013, No. 1191, § 1; 2015, No. 1153, 
No. 35, §§ 11-13; 1981, No. 43, § 12;1983, § 1; 2019, No. 910, § 287. 

No. 482, § 27; A.S.A. 1947, § 81-1108; Amendments. The 2019 amendment 
Acts 1989, No. 420, §§ 8, 9; 1991, No. 48, substituted “Director of the Division of 
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Workforce Services” for “Director of the 
Department of Workforce Services” ..in 


(c)(1)(B). 
11-10-706. Future rates — Stabilization tax. 


(a)(1) Each employer shall be required to pay a stabilization tax on 
wages paid by the employer with respect to employment. 

(2) This stabilization tax shall not be credited to the separate 
account of each employer. 

(b) The stabilization tax shall be determined as follows: 

(1) If the assets of the Unemployment Compensation Fund on the 
computation date are equal to or greater than two percent (2%) but less 
than two and one-half percent (2.5%) of total payrolls for employment 
during the preceding calendar year, the stabilization tax shall be 
one-tenth of one percent (0.1%); 

(2) If the assets of the Unemployment Compensation Fund on the 
computation date are greater than one and one-half percent (1.5%) but 
less than two percent (2%) of total payrolls for employment during the 
preceding calendar year, the stabilization tax shall be two-tenths of one 
percent (0.2%); 

(3) If the assets of the Unemployment Compensation Fund on the 
computation date are greater than one percent (1%) but less than one 
and one-half percent (1.5%) of total payrolls for employment during the 
preceding calendar year, the stabilization tax shall be three-tenths of 
one percent (0.3%); 

(4) If the assets of the Unemployment Compensation Fund on the 
computation date are greater than one-half of one percent (0.5%) but 
less than one percent (1%) of total payrolls for employment during the 
preceding calendar year, the stabilization tax shall be four-tenths of one 
percent (0.4%); 

(5) If the assets of the Unemployment Compensation Fund on the 
computation date are less than one-half of one percent (0.5%) of total 
payrolls for employment during the preceding calendar year, the 
stabilization tax shall be seven-tenths of one percent (0.7%); 

(6) If the assets of the Unemployment Compensation Fund on the 
computation date are less than four-tenths of one percent (0.4%) of total 
payrolls for employment during the preceding calendar year, the 
stabilization tax shall be one and one-tenth percent (1.1%) for the 
calendar year 1993, nine-tenths of one percent (0.9%) for the calendar 
year 1994, and eight-tenths of one percent (0.8%) for the calendar year 
1995 and thereafter; and | 

(7) For the rate year beginning January 1, 2022, and ending Decem- 
ber 31, 2022, the stabilization tax shall be the lesser of: 

(A) The amount determined according to subdivisions (b)(1)-(6) of 
this section; or 
(B) Two- tenths of one percent (0.2%). 

(c) Each employer eligible for an experience rating under § 11-10- 

705 shall have the employer’s contribution rate reduced by one-tenth of 
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one percent (0.1%) for any rate year when the assets of the Unemploy- 
ment Compensation Fund on the computation date are greater than 
five percent (5%) of total payrolls for employment during the preceding 
calendar year. 

(d) Employers who have elected to reimburse. the Unemployment 
Compensation Fund in leu of contributions under § 11-10-404 or 
§ 11-10-713 shall be excluded from the provisions of §§ 11-10-703 — 
11-10-708 or any experience rate computation. 

(e)(1) The provisions of this section shall not be effective for any rate 
year when the assets of the Unemployment Compensation Fund, 
excluding contributions not yet paid, on the computation date equal or 
exceed two and one-half percent (2.5%) but are less than five percent 
(5%) of total payrolls for employment during the preceding calendar 
year. 

(2) For the purposes of §§ 11-10-7038 — 11-10-708, total payrolls 
shall exclude payrolls of employers who have elected to reimburse the 
Unemployment Compensation Fund in leu of contributions under 
§ 11-10-404 or § 11-10-7183. 

(3)(A) For the purposes of §§ 11-10-703 — 11-10-708, the assets of 

the Unemployment Compensation Fund as of the computation date 

shall include only contributions which were paid on or before June 30, 

the computation date. 

(B) Provided, however, for the purposes of this section, the compu- 
tation date is defined as September 30 of the calendar year preceding 
the tax year. 

(C) It shall include any accounts receivable an the United States 
for its share of extended benefit payments which have been paid from 
the Unemployment Compensation Fund and any accounts receivable 
from employers who have elected to reimburse the Unemployment 
Compensation Fund for benefits paid under § 11-10-404 or § 11-10- 
7138. 

(D) However, it shall exclude the assets of the Unemployment 
Compensation Fund Extended Benefits Account and shall be reduced 
by any outstanding advances owed to the United States Government. 
(f)(1)(A) However, the proceeds of the stabilization tax in the amount 
of two and one-half hundredths of one percent (0.025%) of taxable 
wages collected during the period July 1, 2007, through June 30, 
2023, shall be deposited and credited to the Division of Workforce 
Services Training Trust Fund, there to be used for worker training. 

(B) The total amount deposited into the Division of Workforce 
Services Training Trust Fund in any one (1) fiscal year shall not 
exceed two million five hundred thousand dollars ($2,500,000). 
(2)(A) However, the proceeds of the stabilization tax in the amount of 
two and one-half hundredths of one percent (0.025%) of taxable 
wages collected during the period July 1, 2007, through June 30, 
2023, shall be deposited and credited to the Division of Workforce 
Services Unemployment Insurance Administration Fund, there to be 
used for personal services and operating expenses of the unemploy- 


11-10-706 LABOR AND INDUSTRIAL RELATIONS 232 
ment insurance program necessary for the proper administration of 
the Division of Workforce Services Law, § 11-10-101 et seq., as 
determined by the Director of the Division of Workforce Services. 

(B)G) The total amount deposited into the Division of Workforce 
Services Unemployment Insurance Administration Fund in any one 
(1) fiscal year shall not exceed two million five hundred thousand 
dollars ($2,500,000). 

(ii) If the amount deposited into the Division of Workforce Services 
Unemployment Insurance Administration Fund under subdivision 
(f)(2)(B)G) of this section is not sufficient to meet the administrative 
needs under the Division of Workforce Services Law, § 11-10-101 et 
seq., the Division of Workforce Services may deposit up to an 
additional three million five hundred thousand dollars ($3,500,000) 
in any one (1) fiscal year to the Division of Workforce Services 
Unemployment Insurance Administration Fund upon approval by 
the Chief Fiscal Officer of the State. 

(C)G) However, after collection of the proceeds of the stabilization 
tax specified in subdivisions (f)(2)(A) and (B) of this section, the 
proceeds of the stabilization tax in an additional amount of fifteen- 
hundredths of one percent (0.15%) of taxable wages collected during 
the period April 1, 2021, through December 31, 2023, shall be 
deposited and credited to the Division of Workforce Services Unem- 
ployment Insurance Administration Fund, there to be used solely for 
the purpose of modernizing information technology systems and 
hardware utilized in the administration of the unemployment insur- 
ance program. 

(ii) The aggregate amount to be transferred into the Division of 
Workforce Services Unemployment Insurance Administration Fund 
under this subdivision (f)(2)(C) shall not exceed thirty-five million 
dollars ($35,000,000) and shall be reduced by the amount, if any, 
received from the United States Government for the purpose of 
modernizing information technology systems and hardware utilized 
in the administration of the unemployment insurance program. 

(3) The director shall report to the Legislative Council on a quarterly 


basis as to any and all uses of the Division of Workforce Services 
Training Trust Fund and the Division of Workforce Services Unemploy- 
ment Insurance Administration Fund. 


History. Acts 1941, No. 391, § 7; 1963, 
No. 93, § 9; 1971, No. 35, § 12; 1973, No. 
329, §§ 10, 11; 1975, No. 609, § 6; 1975 
(Extended Sess., 1976), No. 1083, § 8; 
1981, No. 48, §§ 11-13; 1983, No. 482, 
§ 27; 1985, No. 8, § 8; 1985, No. 9, § 8; 
A.S.A. 1947, § 81-1108; reen. Acts 1987, 
No. 672, § 7; Acts 1989, No. 420, § 10; 
1991, No. 48, § 8; 1993, No. 6, §§- 138, 14; 
1997, No. 234, § 24; 2001, No. 1628, § 1; 
2007, No. 551, § 3; 2011, No. 1040, § 4; 
2015, No. 690, §§ 4, 5; 2015, No. 892, 


§§ 2, 3; 2017, No. 540, § 11; 2017, No. 
1038, § 1; 2019, No. 454, §§ 1, 2; 2019, 
No. 910, § 288; 2021, No. 369, § 1; 2021, 
No. 667, § 2. 

A.C.R.C. Notes. Acts 2015, No. 892, 
§ 1, provided: “Findings. The General As- 
sembly finds that: 

“(1) Occupational, technical, and indus- 
trial training provides unique opportuni- 
ties to improve the lives of Arkansans 
while advancing the state’s economic de- 
velopment; 
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“(2) Businesses seeking to begin opera- 
tions in Arkansas look to the level of 
education and skills in the workforce as a 
key factor in making investment deci- 
sions; 

“(3) Currently, Arkansas workforce 
education proceeds in a variety of agen- 
cies, without coordination, often with sig- 
nificant inefficiencies arising from over- 
lapping and repeated programming and 
from important programs being over- 
looked as presumably covered by another 
program; and 

“(4) Bringing coordination of all state 


and federal career education and work- | 


force development programs will: 

“(A) Reduce duplication of program- 
ming; 

“(B) Ensure that every Arkansan who 
seeks occupational, technical, and indus- 
trial training will find an appropriate edu- 
cation program in this state; 

“(C) Bring consistency and efficiency to 
the state’s career education and workforce 
development efforts; and 

“(D) Alert industry to the commitment 
of the State of Arkansas to economic de- 
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velopment through career education and 
workforce education.” 

Amendments. The 2017 amendment 
by No. 540 deleted “the State Employment 
Security Advisory Council and” preceding 
“the Legislative Council” in (f)(3). 

The 2017 amendment by No. 1038 in- 
serted “personal services and” in (f)(2)(A); 
former (f)(2)(B) as 
(f)(2)(B)G); and added (f)(2)(B)(Gi). 

The 2019 amendment by No. 454 sub- 
stituted “June 30, 2023” for “June 30, 
2019” in (f)(1)(A) and (£)(2)(A). 

The 2019 amendment by No. 910 sub- 
stituted “Division of Workforce Services” 
for “Department of Workforce Services” 
throughout (f). 

The 2021 amendment by No. 369 added 
(b)(7). 

The 2021 amendment by No. 667 added 
(£)(2)(C). | 

Effective Dates. Acts 2021, No. 667, 
§ 5, provided: “Retroactivity. The effective 
date of this act is retroactive to April 1, 
2021.” 


11-10-707. Future rates — Definitions — Notifications. 


(a)(1) As used in §§ 11-10-701 — 11-10-715: 
(A) The term “annual payroll” means the total amount of taxable 
wages paid during a calendar year by ae employer for employment 


and for the employer who has had thr 


risk experience; and 


e (3) or more years of benefit 


(B) The term “average annual payroll” means the average of the 


annual payrolls for the last three (3) or the five (5) preceding calendar 
years, whichever is the lesser. 

(2)(A) However, with respect to rate years beginning January 1, 
1972, and thereafter, an employer who has been subject to three (3) or 
more years of benefit risk may voluntarily elect to be rated each year 
on the basis of total taxable wages paid during the preceding calendar 
year instead of the average of the annual payrolls for the last three (3) 
or last five (5) preceding calendar years, whichever is the lesser. 

(B) Avoluntary election by an employer shall be made at the time 
and in the manner prescribed by rules of the Director of the Division 
of Workforce Services. 

(C) Any voluntary election so made shall be irrevocable, except 
with respect to an employer who acquires the experience of the 
electing employer under the provision of § 11-10-710. 

(b) The director shall for each rate year: 
(1)(A)Gi) Periodically notify each employer of the regular benefits 
paid that are chargeable to the employer’s account. 
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(ii) The notification shall become conclusive and binding upon the 
employer unless within thirty (30) days after mailing of the notice the 
employer files an application for review and redetermination as 
provided in subdivision (c)(1) of this section. 

(B)G) With the exception of charges that might be changed under 
§ 11-10-703(a)(2)(A)(ii), an application for review and redetermina- 
tion shall be made the first time that charges appear on the 
employer’s account as reflected on the quarterly statement of paid 
benefits. 

(ii) Subsequent charges on the same claimant in the same benefit 
year may not be challenged; and 
(2) Notify each employer of the employer’s rate of contribution as 

determined pursuant to §§ 11-10-701 — 11-10-715. 

(c)(1)(A) The notice shall contain the contribution rate, and if the 

employer is eligible for an experience rating, the factors used in 

determining the individual employer’s experience rate, together with 
any other information the director may think necessary. 

(B)G) The determination of the director, including all the figures 
shown on the notice or notices issued under this subdivision (c)(1), 
shall become conclusive and binding upon the employer unless within 
thirty (30) days after the mailing of the notice or notices thereof to the 
employer’s last known post office address, the employer files an 
application for review and redetermination setting forth the employ- 
er’s reasons therefor. 

(ii) The director may, if he or she finds the reasons set forth by the 
employer insufficient to change the benefit charges to the employer’s 
account or the rate of contributions, deny the application; otherwise, 
it shall be granted and the charges adjusted and the rate redeter- 
mined. 

(C) The employer shall be promptly notified by mailing to the 
employer’s last known address the denial of the employer’s applica- 
tion or of the redetermination, both of which shall become final and 
conclusive at the date of mailing of notification thereof. 

(2) An employer may appeal from the determination of the director to 
the circuit court by filing a petition with the clerk of the circuit court in 
the county of the employer’s residence or in the Pulaski County Circuit 
Court within thirty (30) days of the mailing to the employer of notice of 
the determination. : 

(d) As used in §§ 11-10-703 — 11-10-708, an employer’s “year of 
benefit risk” means a twelve-month period ending on June 30 through- 
out which any individual in the employer’s employ could have received 
benefits chargeable to the employer’s account. 


History. Acts 1941, No. 391, § 7; 1948, § 9; A.S.A. 1947, § 81-1108; Acts 1989, 
No. 138, § 13; 1947, No. 398, § 6; 1949, No. 420,§ 11; 1993, No. 6, § 15; 2001, No. 
No. 155, § 10; 1953, No. 162, § 13; 1955, 1367, § 10; 2007, No. 490, §§ 12, 18; 
No. 395, § 24; 1963, No. 93, § 9;1971,No. 2019, No. 315, § 829; 2019, No. 910, § 
35, §§ 11-13; 1985, No. 8,§ 9; 1985, No.9, 289. 
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Amendments. The 2019 amendment force Services” for “Director of the Depart- 
by No. 315 substituted “rules” for “regula- ment of Workforce Services” in (a)(2)(B). 
tions” in (a)(2)(B). 

The 2019 amendment by No. 910 sub- 
stituted “Director of the Division of Work- 


11-10-708. Future rates — Advance interest tax. 


(a)(1)(A) In addition to the contributions and any stabilization and 

extended benefits taxes levied under other provisions of §§ 11-10-703 

— 11-10-708, each employer, except employers that have made an 

election to reimburse the Unemployment Compensation Fund under 

§ 11-10-713(c), shall pay a separate and additional tax, to be known 

as the advance interest tax, on wages paid by that employer with 

respect to employment. 

(B) For rate years beginning on and after January 1, 1993, the 
advance interest tax shall be two-tenths of one percent (0.2%) when 
the state has an outstanding interest-bearing advance under Title 
XII of the Social Security Act. 

(C) The tax is effective the first month of the quarter following the 
state’s obtaining an interest-bearing advance and shall remain until 
the quarter immediately following the repayment of the advance- 
ment and the Employment Security Advance Interest Trust Fund, 
§ 19-5-935, attains a balance of five million dollars ($5,000,000). 

(2) For purposes of this section, the definition of the assets of the 
trust fund shall be the same as that set forth in § 11-10-706, and the 
computation date is defined as September 30 of the calendar year 
preceding the tax year. 

(3) This advance interest tax shall not be credited to the separate 
account of any employer. It shall be levied and collected in the same 
manner as contributions and shall be subject to the same penalty and 
interest, collection, impoundment, priority, lien, certificate of assess- 
ment, and assessment provisions and procedures set forth in §§ 11-10- 
716 — 11-10-722. 

(b)(1) Receipts from this advance interest tax and any penalty and 
interest collected on overdue advance interest taxes shall be deposited 
into the Unemployment Compensation Fund Clearing Account. 

(2) At least once each month, deposits that have been established as 
advance interest tax payments and any interest and penalty payments 
applicable to the advance interest payments shall be paid over to the 
Treasurer of State and credited by the Treasurer of State to the 
Employment Security Advance Interest Trust Fund created and estab- _ 
lished in the State Treasury. 

(3) All income from investment of the Employment Security Advance 
Interest Trust Fund shall be deposited and credited to that Employ- 
ment Security Advance Interest Trust Fund. 

(4) All withdrawals shall be upon voucher warrants issued, or caused 
to be issued, by the Director of the Division of Workforce Services as 
authorized by legislative appropriation and, except as otherwise pro- 
vided herein, shall be used only for the purpose of: | 
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(A) Paying interest incurred by the state on advances obtained 
from the federal Unemployment Trust Fund under Title XII of the 

Social Security Act; 

(B) Making refunds of the aforementioned advance interest tax 
and interest and penalty payments attributed to the advance interest 
tax which were erroneously paid; and 

(C) Returning moneys to the Unemployment Compensation Fund 
Clearing Account that may have been incorrectly identified and 
erroneously transferred to the Employment Security Advance Inter- 
est Trust Fund in the State Treasury. 

(c)(1) On November 10 of each calendar year, the director shall 
transfer all assets of the Employment Security Advance Interest Trust 
Fund, which exceed five million dollars ($5,000,000) to the Unemploy- 
ment Compensation Fund, § 11-10-801, provided that the state has no 
interest-bearing advances obtained from the federal Unemployment 
Trust Fund under Title XII of the Social Security Act outstanding. 

(2) [Repealed.] 

(d) Any interest required to be paid on advances obtained by the 
state under Title XII of the Social Security Act shall be paid in a timely 
manner and shall not be paid directly or indirectly by an equivalent 
reduction in unemployment contributions or taxes imposed under other 
provisions of §§ 11-10-701 — 11-10-715 or otherwise from amounts in 
the Unemployment Compensation Fund established under § 11-10-801 
et seq. 

(e) The director shall promulgate such rules as are necessary to carry 
out the provisions of this section. 


Amendments. The 2019 amendment 
by No. 315 substituted “rules” for “regula- 
tions” in (e). 

The 2019 amendment by No. 910 sub- 
stituted “Director of the Division of Work- 


History. Acts 1941, No. 391, § 7; 1963, 
No. 98, § 9; 1971, No. 35, §§ 11-13; 1973, 
No. 329, §§ 10, 11; 1973, No. 350, §§ 2, 3; 
1983, No. 482, § 29; 1985, No. 8, § 10; 
1985, No. 9,§ 10; A.S.A. 1947, § 81-1108; 


Acts 1991, No. 100, § 42; 1993, No. 6, 
§ 16; 1995, No. 519, § 9; 2019, No. 315, 
§ 830; 2019, No. 910, §§ 290, 291. 


force Services” for “Director of the Depart- 
ment of Workforce Services” in (b)(4); and 
repealed (c)(2). 


11-10-710. Transfer of experience. 


(a)(1) Unless otherwise provided in § 11-10-723, any employing unit 
that acquires the organization, trade, and all of the places of business 
and substantially all of the assets of any employer, excepting, in any 
such case, any assets retained by the employer incident to the liquida- 
tion of the employer’s obligations, whether or not the acquiring employ- 
ing unit was an employing unit within the meaning of § 11-10-208 prior 
to the acquisition, and that continues the organization, trade, or 
business as indicated by retaining the predecessor employer’s three- 
digit North American Industry Classification System code shall assume 
the predecessor employer’s actual contributions, regular benefit expe- 
rience, annual payrolls, liability for current or delinquent contribu- 
tions, interest, penalty, and otherwise as if no change with respect to 
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the separate account, actual experience, and payrolls or the position of 
the predecessor employer otherwise had occurred and as if the opera- 
tions of the predecessor employer had at all times been carried on by the 
successor employing unit. 

(2) The separate account of the predecessor employer shall be 
transferred by the Director of the Division of Workforce Services to the 
successor employing unit and, as of the date of the acquisition, shall 
become the separate account or part of the separate account, as the case 
may be, of the successor employing unit, and the regular benefits 
thereafter chargeable to the predecessor employer on account of em- 
ployment prior to the date of the acquisition shall be charged to the 
separate account of the successor employing unit. 

(b)(1) However, unless otherwise provided in § 11-10-7238, if any 
employing unit acquires a segregable and identifiable portion of the 
business of any employer, whether the acquiring employing unit was an 
employing unit within the meaning of § 11-10-208 prior to the acqui- 
sition, and whether the acquisition is the result of reorganization, 
purchase, inheritance, receivership, or for any other cause, and if the 
successor employing unit desires to obtain any benefit of the predeces- 
sor employer’s experience, the successor employing unit must file with 
the director a petition, signed by all interested parties, within thirty 
(30) days after the acquisition setting out the percentage of the 
predecessor employer’s actual contributions, regular benefit experience, 
annual payrolls, payment of contributions, and otherwise that should 
be transferred to the successor employing unit’s separate account. 

(2)(A) If the director finds the facts substantially as represented in 

the petition and that all contributions due by the successor employing 

unit have been paid, he or she shall transfer the proportionate share 
of the predecessor employer’s separate account to the successor 
employing unit. 

(B) Effective the date of the acquisition, the account transferred 
under subdivision (b)(2)(A) of this section shall become the separate 
account or part of the separate account, as the case may be, of the 
successor employing unit as if no change with respect to the propor- 
tionate share of the separate account had occurred. 

(c)(1) Following a transfer as described in subsection (a) or subsec- 
tion (b) of this section, the contribution rate of the successor employing 
unit shall be determined as follows: 

(A) If the successor employing unit is an employer as defined in 
§ 11-10-209 at the time of the transfer and has been assigned a 
contribution rate under this section, the successor employing unit 
shall continue to pay contributions at the previously assigned contri- 
bution rate through the end of the rate year; 

(B) Ifthe successor employing unit is not an employer as defined in 
§ 11-10-209 at the time of the transfer and acquires the business of 
one (1) employer or the businesses of two (2) or more employers with 
the same contribution rate, the successor employing unit shall pay 
contributions at the contribution rate assigned to the predecessor 
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employer or employers from the date the transfer occurred through 
the end of the rate year; and 

~ (C) Ifthe successor employing unit is not an employer as defined in 
§ 11-10-209 at the time of the transfer and simultaneously acquires 
the businesses of two (2) or more employers with different rates of 
contributions, the successor employing unit’s contribution rate from 
the date the transfer occurred through the end of the rate year shall 
be computed on the combined experience of the predecessor employ- 
ers as of the regular computation date for the rate year in which the 
transfer occurred. 

(2)(A) From and after the end of the rate year in which the transfer 
occurred, the successor employing unit’s rate of contribution for each 
rate year following the transfer shall be based on the successor 
employing unit’s experience combined with the experience of the 
predecessor employer or employers as of the regular computation 
date for the rate year. 

(B) However, if at the regular computation date the successor 
employing unit and the predecessor employer or employers have less 
than three (3) years of benefit risk as defined in § 11-10-707(d): 

(i) The contribution rate shall be the new employer contribution 
rate as set forth in § 11-10-704(b)(1); and 

(ii) The three (3) years of benefit risk shall be calculated using the 

established new employer calculation date of the successor employing 
unit or the calculation date of the predecessor employer or employers, 
whichever date is the earliest. 
(d)(1)(A) The director shall give notice of the determination he or she 
makes under subsection (a) or subsection (b) of this section to the 
predecessor employer unless the predecessor employer has consented 
to the transfer of experience and to the successor employing unit. 

(B) The notice shall become conclusive and binding upon each 

employing unit unless, within twenty (20) days after the mailing date 
of the notice to the employing unit’s last known mailing address, an 
application for review and redetermination is filed with the director 
setting forth the employing unit’s reasons for seeking a review and 
redetermination. 
(2)(A)G)(a) The director may deny the application if he or she finds 
the reasons set forth by the employing unit making application for 
review and redetermination are insufficient to change his or her 
determination. 

(b) Otherwise, the pnasiieahiens for review and redetermination 
shall be granted, and the director shall make a redetermination. 

(ii) The director may issue a redetermination within one (1) year of 
the original determination if, through his or her own investigation, he 
or she finds the original determination to be in error. 

(B) The director shall promptly notify the parties to the review and 
redetermination of his or her decision by mailing the denial of 
redetermination to their last known addresses. 
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(C) The denial of an application for review and redetermination is 

final and conclusive as of the mailing date of the director’s notifica- 
tion. 

(3) A party to a review and redetermination under subdivision (d)(2) 
of this section may appeal from the determination or redetermination of 
the director by filing a petition with the clerk of the circuit court in the 
county of the party’s residence, if the residence is in Arkansas, or the 
clerk of the Pulaski County Circuit Court, Arkansas, within thirty (30) 
days of the mailing date of the director’s notice of determination or 
redetermination. 


History. Acts 1941, No. 391, § 7; 1943, 
No. 256, § 1; 1945, No. 8, § 1; 1947, No. 
398, § 7; 1949, No. 155, § 11; 1953, No. 
162, § 14; 1955, No. 395, § 26; 1959, No. 
32,90 el 90g, N0J93. $9: 1971. No, 35; 
§ 14; 1985, No. 8, § 11; 1985, No. 9, § 11; 
A.S.A. 1947, § 81-1108; Acts 1991, No. 48, 
§ 9; 1991, No. 100, § 43; 2003, No. 1223, 


-§ 12; 2005, No. 902, § 10; 2007, No. 490, 
§ 14; 2013, No. 1128, § 2; 2019, No. 910, 
§ 292. 

Amendments. The 2019 amendment 
substituted “Director of the Division of 
Workforce Services” for “Director of the 
Department of Workforce Services” in 


(a)(2). 


11-10-711. Temporary closing of business because of absence in 
armed forces. 


(a) Notwithstanding any inconsistent provisions of this chapter, if 
the Director of the Division of Workforce Services finds that an 
employer’s business was closed solely because of the entrance of one (1) 
or more of the owners, officers, partners, or the majority stockholder 
into the armed forces of the United States or any of its allies, or of the 
United Nations, or into state active duty with the Arkansas National 
Guard, the employer’s account shall, for experience rating purposes, not 
be considered as terminated. If the business is resumed by the employer 
within one (1) year after the discharge or release of the person from 
active duty in the armed forces or from state active duty with the 
Arkansas National Guard, the employer’s experience shall be deemed 
to have been continuous through the closed period. 

(b) The employer’s reserve ratio after returning from military duty 
shall be the ratio of the employer’s reserve, including regular benefits 
paid to any individual during the period the employer was in the armed 
forces, to the average of the employer’s annual payrolls for the three (3) 
or five (5) most recent. calendar years for which the employer has 
reported taxable wages, whichever average is the lesser. 

(c) However, successorship provisions shall apply to this account 
only if the business has been resumed by the employer. 


History. Acts 1941, No. 391, § 7; 1943, 
No. 135, § 1; 1943, No. 188, §§ 11-13; 
1948, No. 256, § 1; 1945, No. 8, § 1; 1947, 
No. 398, §§ 6, 7; 1949, No. 155, §§ 8-11; 
1953, No. 162, § 15; 1963, No. 93, § 9; 
1971, No. 35, § 14; A.S.A. 1947, § 81- 


1108; Acts 2019, No. 462, § 10; 2019, No. 
910, § 293. 

Amendments. The 2019 amendment 
by No. 462, in (a), deleted “after December 
31, 1949” following “United Nations”, in- 
serted “or into state active duty with the 
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Arkansas National Guard”, and inserted force Services” for “Director of the Depart- 
“or from state active duty with the Arkan- ment of Workforce Services” in the first 
sas National Guard”. sentence of (a). 

The 2019 amendment by No. 910 sub- 
stituted “Director of the Division of Work- 


11-10-712. Employer ceasing to pay wages. 


(a) Whenever an employer has paid no wages for a period of twelve 
(12) consecutive calendar quarters following the latest calendar quarter 
that the employer paid wages in employment, the Director of the 
Division of Workforce Services shall terminate the employer’s experi- 
ence rating account and shall destroy the records of the account. 

(b) In the event an employer subsequently becomes subject to this 
chapter after the employer’s experience rating account has been so 
terminated, the employer must again meet the requirements of §§ 11- 
10-703 — 11-10-708. 


History. Acts 1941, No. 391, § 7; 1959, Amendments. The 2019 amendment 
No. 238, § 1; 1963, No. 93, § 9; 1971, No. substituted “Director of the Division of 
35, § 14; 1983, No. 482, §§ 25-30; A.S.A. Workforce Services” for “Director of the 


1947, § 81-1108; Acts 2019, No. 910, Department of Workforce Services” in (a). 
§ 294. 


11-10-713. Employees of nonprofit organizations and govern- 
mental entities — Definitions. 


(a) Benefits paid to individuals based on wages paid by any nonprofit 
organization or government employing unit shall be financed in accor- 
dance with this section. 

(b) As used in this section and § 11-10-714: 

(1) A “government employing unit” is one for which service in 
employment as defined in § 11-10-210(a)(2) is performed; 

(2) A “nonprofit organization” is an organization for which service in 
employment as defined in § 11-10-210(a)(3) is performed and which is 
exempt from income tax under section 501(a) of the Internal Revenue 
Code of 1954; and 

(3) “Wages” are not limited by any amount specified in § i1- 10-215. 
— (c)(1) Any nonprofit organization or government employing unit 

which, pursuant to § 11-10-210(a)(2) or (a)(3), is subject to this chapter 
shall pay contributions under § 11-10-701 unless it elects, in accor- 
dance with this subsection, to pay to the Director of the Division of 
Workforce Services for the Unemployment Compensation Fund an 
amount equal to the amount of regular benefits and, to the extent that 
the fund is not reimbursed for the extended benefits in accordance with 
section 204 of the Federal-State Extended Unemployment Compensa- 
tion Act of 1970, the extended benefits paid, based on wages paid by the 
employer to individuals for weeks of unemployment that begin during 
the effective period of the election. 

(2) Any nonprofit organization or government employing unit that is 
or becomes subject to this chapter may elect to become liable for 
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payments in lieu of contributions for a period of not less than one (1) 
calendar year, provided that it files with the director a written notice of 
its election within the thirty-day period immediately following the date 
it becomes subject to this chapter. 

(3) Any nonprofit organization or any government employing unit 
that makes an election in accordance with subdivision (c)(2) of this 
section shall continue to be liable for payments in lieu of contributions 
until it files with the director a written notice terminating its election 
not later than thirty (30) days prior to the beginning of the calendar 
year for which the termination shall first be effective. 

(4)(A) Any nonprofit organization or any government employing unit 

that has been paying contributions under this chapter for a period 

subsequent to January 1, 1972, may change to a reimbursable basis 
by, filing with the director not later than thirty (30) days prior to the 
beginning of any calendar year a written notice of election to become 
liable for payments in lieu of contributions. 

(B) .The election shall not be terminable by the employer for that 
and the next calendar year. 

(5)(A) The director may, for good cause, extend the period within 

which a notice of election, or a notice of termination, must be filed. 

(B) He or she may permit an election to be retroactive for a period 
not to begin earlier than the first day of the current calendar year. 

(6)(A) The director, in accordance with such rules as he or she may 

prescribe, shall notify each employer filing an election notice of any 

determination that he or she may make under this section and of the 
effective date or the termination date of the election. 
(B) The determinations shall be subject to reconsideration, appeal, 

and review in accordance with § 11-10-308. 

(7) Any nonprofit organization or any government employing unit 
that elects to make payments in lieu of contributions into the fund as 
provided in this subsection shall not be liable to make payments with 
respect to the benefits paid to any individual whose base-period wages 
include wages for previously uncovered services as defined in § 11-10- 
507(5)(C) to the extent that the fund is reimbursed for benefits 
pursuant to section 121 of Pub. L. No. 94-566. 

(d)(1) At the end of each calendar quarter, the director shall, except 
as otherwise may be provided in subsection (e) of this section, bill each 
employer that has elected to make payments in lieu of contributions for 
an amount equal to the full amount of the regular benefits and, to the 
extent that the fund is not reimbursed for the extended benefits in 
accordance with section 204 of the Federal-State Extended Unemploy- 
ment Compensation Act of 1970 the extended benefits paid to individu- 
als during the calendar quarter that are based on wages paid by the 
employer. 

(2A) The amount due specified in any bill from the director shall be 

conclusive and binding on the employer unless, not later than thirty 

(30) days after the bill was mailed to the employer’s last known 

address or was otherwise delivered, the employer files an application 

for redetermination by the director. 
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(B) The director shall promptly review and reconsider the amount 
due specified in the bill and shall issue a redetermination in any case 
in which the application for redetermination has been filed. 

(C) Any redetermination shall be conclusive and binding unless, 
not later than thirty (30) days after the redetermination was mailed 
to the employer’s last known address or was otherwise delivered, the 
employer appeals the redetermination of the director by filing a 
petition with the clerk of the circuit court in the county of the 
employer’s residence, if the residence is in Arkansas, or the clerk of 
the Pulaski County Circuit Court, Arkansas. 

(3) Payment of any bill rendered under subdivision (d)(1) of this 
section shall be made not later than thirty (30) days after the bill was 
mailed to the last known address of the employer or was otherwise 
delivered to the employer unless there has been an application for 
review and redetermination in accordance with subdivision (d)(2) of 
this section. 

(4) Payments made by any employer under this section shall not be 
deducted or deductible, in whole or in part, from the remuneration of 
individuals in the employ of the employer. 

(5)(A) Past due payments of amounts in lieu of contributions shall be 

subject to the same interest and penalties that, pursuant to §§ 11- 

10-716 — 11-10-722, apply to past due contributions. 

(B) Also, unpaid amounts i in lieu of contributions are subject to ihe 
same assessment and civil action and other collection provisions of 
this chapter as apply to unpaid contributions. 

(C) Furthermore, the provisions of this chapter Pith provide for 
the adjustment or refund of contributions shall apply to the adjust- 
ment or refund of payments in lieu of contributions. 

(D) Any goods, chattels, moneys, or credits belonging to a private 
nonprofit employer or political subdivision of this state or any 
instrumentality of one (1) or more states or political subdivisions and 
that are in the hands or possession of the State of Arkansas shall be 
subject to levy or garnishment as provided by law for the satisfaction 
of any past due payments in lieu of contributions of the employer. 
(6) Relief from billing shall not be granted if: 

(A) An overpayment of benefits is the result of a failure by an 
employer or the employer’s agent to respond timely or adequately to 
a request for information from the Division of Workforce Services; 
and 

(B) The employer or the employer’s agent has established a pat- 
tern of failing to respond to such requests. 

(e) Payments in lieu of contributions shall be made in accordance 
with the following provisions: 

(1)(A) Each state government employing unit for which services as 

defined in § 11-10-210(a)(2)(A) are performed and that is liable for 

payments in lieu of contributions shall, at the end of each calendar 
quarter, pay to the director an amount equal to the full amount of 
regular benefits, and to the extent that the fund is not reimbursed for 
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the extended benefits in accordance with section 204 of the Federal- 
State Extended Unemployment Compensation Act of 1970, the ex- 
tended benefits paid to individuals based on wages paid by the state 
government employing unit regardless of the source of funds from 
which the wages are paid. 

(B) The benefits shall be financed by appropriation of funds by the 
General Assembly. 

(C) The division shall bill and the Chief Fiscal Officer of the State 
shall promptly reimburse the division for such benefit payments in 
accordance with subsection (d) of this section; and 
(2)(A)G) Each private nonprofit employer and each government em- 
ploying unit for which services as defined in § 11-10-210(a)(2)(B) are 
performed and that has elected to make payment in lieu of contribu- 
tions shall, for calendar quarters beginning on and after January 1, 
1979, pay such amount as the employer may estimate to be the 
amount of regular benefits and one-half (14) of the extended benefits, 
except that government employing units shall include all of the 
extended benefits expected to be paid to individuals based on wages 
paid by the employer during the period. 

(i1)(a) The payments shall be made on or before the tenth day of 
the first month of each calendar quarter. 

(6) The percentage used to determine the amount of quarterly 
payment due under this subdivision (e)(2) shall be determined by the 
director and shall be based on the average quarterly benefit cost of 
each employer during the fiscal year ending on June 30 of the 
immediately preceding calendar year. 

(c) If any employer subject to this subdivision (e)(2) did not have 
wages in an immediately preceding fiscal year, the director shall 
determine the average quarterly wages to be used in determining the 

- amount of quarterly payment to be made in the current year by the 
employer. The determination shall be based on that portion of the 
fiscal year during which wages were paid. 

(B) On December 31 of each calendar year or as soon thereafter as 
possible, the director shall determine whether the total amount of 
payments made for the year by the employer is less than or in excess 
of the total amount of benefit payments chargeable to the employer 
under this section. Each employer whose total payments for the year 
were less than the amount so determined shall be liable for payment 
of the unpaid balance and shall pay the amount due within thirty (30) 
days after the date on which the director shall mail to the employer 
a notice of the amount. If the total payment exceeds the amount so 
determined for the calendar year, all or a part of the excess may, at 
the option of the employer, be refunded to the employer or retained as 
part payment against future payments. 

(C) If benefits paid to an individual are based on wages paid by one 
(1) or more employers that are liable for payments in lieu of 
contributions and on wages paid by one (1) or more employers who 
are liable for contributions or by two (2) or more employers that are 
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liable for payments in lieu of contributions, the amount of benefits 

payable by each employer that is liable for payments in lieu of 

contributions shall be an amount which bears the same ratio to the 

total benefits paid to the individual as the total base-period wages 
paid to the individual by the employer bears to the total base-period 
wages paid to the individual by all of his or her base-period employ- 
ers. 

(f) If any employer is delinquent in making any payments in lieu of 
contributions as required under this section, the director may termi- 
nate the employer’s election to make payments in lieu of contributions 
as of the beginning of the next calendar year, and the termination shall 
be effective for that and the next calendar year. 

(g)(1)(A) Two (2) or more employers that have become liable for 

_ payments in lieu of contributions in accordance with subsection (c) of 
this section may file a joint application to the director for the 
establishment of a group account for the purpose of sharing the cost 
of benefits that are attributable to service in the employ of the 
employers. 

(B) Each application shall identify and authorize a group repre- 
sentative to act as the group’s agent for the purposes of this 
subsection. 

(2) Upon his or her approval of the application, the director shall 
establish a group account for the employers effective as of the beginning 
of the calendar quarter in which he or she receives the application and 
shall notify the group’s representative of the effective date of the 
account. The account shall remain in effect for not less than one (1) 
calendar year and thereafter until terminated at the discretion of the 
director or upon application by the group. 

(3) Upon establishment of the account, each member of the group 
shall be liable for payments in lieu of contributions with respect to each 
calendar quarter in the amount that bears the same ratio to the total 
benefits paid in that quarter that are attributable to service performed 
in the employ of all members of the group as the total wages paid for 
service in employment by the member in that quarter bears to the total 
wages paid during the quarter for service performed in the employ of all 
members of the group. 

(4) The director shall prescribe such rules as he or she deems 
necessary with respect to applications for establishment, maintenance, 
and termination of group accounts that are authorized by this subsec- 
tion, for addition of new members to, and withdrawal of active members 
from, the accounts, and for the determination of the amounts that are 
payable under this subsection by members of the group and the time 
and manner of the payments. 


History. Acts 1941, No. 391, § 7; 1963, 1947, § 81-1108; Acts 1987, No. 753, § 17; 
No. 93, § 9; 1971, No. 35, § 15; 1977, No. 1991, No. 100, § 44; 2007, No. 490, § 15; 
376, § 13; 1979, No. 492, § 10; 1979, No. 2013, No. 1128, § 3; 2015, No. 690, § 6; 
922, § 10; 1981, No. 43, § 15; 1985, No.8, 2019, No. 315, §§ 831, 832; 2019, No. 910, 
8§ 12, 13; 1985, No. 9, §§ 12, 18; A.S.A. §§ 295-297. 
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Amendments. The 2019 amendment 
by No. 315 substituted “rules” for “regula- 
tions” in (c)(6)(A) and (g)(4). 

The 2019 amendment by No. 910 sub- 
stituted “Director of the Division of Work- 
force Services” for “Director of the Depart- 


WORKFORCE SERVICES LAW: 


11-10-716 


ment of Workforce Services” in (c)(1); 
substituted “Division of Workforce Ser- 
vices” for “Department of Workforce Ser- 
vices” in (d)(6)(A) and (e)(1)(C); and sub- 
stituted “division” for “department” in 


(e)(1)(C). 


11-10-716. Collection — Interest on past due contributions. 


(a)(1) If contributions are not paid on the date on which they are due 
and payable as prescribed by the Director of the Division of Workforce 
Services, the whole or part thereafter remaining unpaid shall bear 
interest at the rate of one and one-half percent (1.5%) per month from 
and after the due date until payment is received by the director. 

(2) In computing interest for any period less than a full month, the 
rate shall be five-hundredths of a percent (0.05%) for each day or 
fraction thereof. 

(3) The date as of which payment of contributions, if mailed, is 
deemed to have been received may be determined by such rules as the 
director may prescribe. 

—(b)(1)(A) At the end of each month, deposits in the Unemployment 
Compensation Fund Clearing Account which have been established 
as interest and penalty payments collected pursuant to §§ 11-10-716 
— 11-10-723 shall be paid over to the Treasurer of State and credited 
by him or her to the Division of Workforce Services Special Fund, 
§ 19-5-984, created and established in the State Treasury. 

(B) All withdrawals shall be upon voucher warrants issued, or 
caused to be issued, by the director for any one (1) or more of the 
following purposes as authorized by legislative appropriation: 

(i) Refunds of the interest and penalties erroneously paid; 

(ii) Replacements of money lost or erroneously expended, as pro- 
vided by § 11-10-322; and 3 

(iii) Such other and additional purposes necessary to the proper 
administration of this chapter as specifically provided in the appro- 
priation for the Division of Workforce Services. 

(2) Funds received as a result of the application of funds withdrawn 
from the fund pursuant to and in accordance with the withdrawal 
purposes and provisions set forth in this subsection shall also be 
deposited into and credited to the fund. 


History. Acts 1941, No. 391, § 14; 
1965, No. 33, § 2; 1977, No. 376, § 16; 
1979, No. 492, § 13; 1979, No. 922, § 13; 
1985, No. 8, § 26; 1985, No. 9, § 26; 
‘A.S.A. 1947, § 81-1117; Acts 1991, No. 
100, § 45; 1993, No. 403, § 3; 2005, No. 
21, § 1; 2005, No. 902, § 11; 2019, No. 
315, § 833; 2019, No. 910, §§ 298-300. 

Amendments. The 2019 amendment 


by No. 315 substituted “rules” for “regula- 
tions” in (a)(3). 

The 2019 amendment by No. 910 sub- 
stituted “Director of the Division of Work- 
force Services” for “Director of the Depart- 
ment of Workforce Services” in (a)(1); and 
substituted “Division of Workforce Ser- 
vices” for “Department of Workforce Ser- 
vices” twice in (b). 
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11-10-717. Collection — Failure to pay or report = Penalty — 
. Definition. 


(a)(1)(A) If, after due notice, any employer defaults in any payment 
of contributions or interest thereon, the amount due may be collected 
by civil action in the name of the Director of the Division of Workforce 
Services. 

(B) The employer adjudged in default shall pay the costs of the 
action, including reasonable attorney’s fees for prosecution of the 
action. 

(2) Civil actions brought under §§ 11-10-716 — 11-10-723 to collect 
contributions or interest from an employer shall be heard by the court 
at the earliest possible date and shall be entitled to preference upon the 
calendar of the court over all other civil actions except petitions for 
judicial review under this chapter and cases arising under the Workers’ 
Compensation Law, § 11-9-101 et seq. 

(3)(A) The courts of this state shall, in like manner, entertain actions 

to collect contributions or interest for which liability has accrued 

under the unemployment compensation law of any other state or of 
the United States Government. 

(B) No suit, including an action for a declaratory judgment, shall 
be maintained and no writ or process shall be issued by any court of 
this state that has the purpose or effect of restraining, delaying, or 
forestalling the collection of any contributions under this chapter or 
substituting any collection procedure for those prescribed in this 
chapter. 

(4) If, after due notice, a person defaults in payment of contributions, 
the federal income tax refund of the person is subject to interception 
under the Claims Resolution Act of 2010, Pub. L. No. 111-291, or a 
regulation adopted to implement that law. 

(b)(1) There may be assessed by the director against employers who 
do not file their reports in the time prescribed by the director a penalty 
of ten dollars ($10.00) or five percent (5%) of the contributions due on 
the report, whichever is the greater, if the report is filed within twenty 
(20) days after its due date. 

(2) A penalty of twenty dollars ($20.00) or ten percent (10%) of the 
contributions due on the report, whichever is the greater, may be 
assessed on reports filed in excess of twenty (20) days after their due 
date. 

(3) A penalty of thirty dollars ($30.00) or fifteen percent (15%) of the 
contributions due on the report, whichever is the greater, shall be 
assessed. when: 

(A) The employer has failed to supply all information, including, 
but not limited to, employee wage information, employee Social 
Security number, and a separate accounting of seasonal worker 
wages within and without the normal seasonal period of operations, 
directed by rules prescribed by the director; | 

(B) The director deems it necessary to estimate wage information; 


247 WORKFORCE SERVICES LAW 11-10-717 


(C) A subpoena must be used to obtain wage information; or 

(D) The employer files a timely quarterly wage report reflecting no 
wages were paid but then subsequently files an amended quarterly 
wage report that: , 

(i) Reflects the required employee information, including without 
limitation the employee wage information and the employee Social 
Security number; and 

. ii) Is filed more than twenty (20) days after its due date. 

(c)(1)(A). The courts of this state shall recognize and enforce liability 

for unemployment contributions, penalties, interest, benefit overpay- 

ments, court costs, and reasonable attorney’s fees imposed by other 
states that extend a like comity to this state. 

(B) The director is empowered to effect collection of unemployment 
contributions, penalties, interest, benefit overpayments, court costs, 
_and reasonable attorney’s fees due the Division of Workforce Services 
in any jurisdiction that extends such comity. 

(C) In no instance shall this state or any other state exceed the 
collection procedures as provided by the laws of the state in which 
collections are effected. 

(2) In any case, the director may, as agent for and on behalf of any 
other state, institute and conduct legal action to collect contributions, 
penalties, interest, benefit overpayments, court costs, and reasonable 
attorney’s fees under a foreign judgment for states that extend comity 
to this state. 

(3)(A) A certificate by the requesting state attesting the authority of 

the official to collect contributions, penalties, interest, benefit over- 

payments, court costs, and reasonable attorney’s fees shall be con- 
clusive evidence of the authority. 

(B) The requesting state shall pay all court and related costs 
incurred. 

-(d) Notwithstanding any other provisions of this chapter, any em- 
ployer or any individual, organization, partnership, corporation, or 
other legal entity engaging, in any way, in contract construction activity 
_and subcontracting out any part of that activity shall be liable for any 
unpaid contributions, interest, and penalties due from the subcontract- 
ing employer to the extent that the contributions, interest, and penal- 
ties accrue and are attributable to that part of his, her, or its work 
subcontracted to the subcontracting employer. 

(e)(1)(A) Notwithstanding any other provisions of this chapter, any 

employer or any individual, organization, partnership, corporation, 

or other legal entity that meets the definition of “lessor employing 
unit” as set forth in subdivision (e)(4) of this section shall be liable for 
contributions on wages paid by the lessor employing unit to individu- 
als performing services for client lessees of the lessor employing unit. 

(B) Unless the lessor employing unit has timely complied with the 
provisions of subdivision (e)(2) of this section, any employer, indi- 
vidual, organization, partnership, corporation, or other legal entity 
leasing employees from any lessor employing unit shall be jointly and 
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severally liable for any unpaid contributions, interest, and penalties 
due under this chapter from any lessor employing unit attributable to 
wages for services performed for the client lessee entity by employees 
leased to the client lessee entity. 

(C) Beginning on or after January 1, 1998, the lessor employer 
shall keep separate records and submit separate quarterly contribu- 
tion and wage reports for each of its client lessee entities using the 
client lessee’s account number and unemployment contribution rate. 
(2)(A)G)(a@) In order to relieve client lessees from joint and several 
liability and the separate reporting requirements imposed under 
subdivision (e)(1) of this section, any lessor employing unit as defined 
in subdivision (e)(4) of this section may post and maintain a surety 
bond issued by a corporate surety authorized to do business in 
Arkansas in the amount of one hundred thousand dollars ($100,000) 
to ensure prompt payment of contributions, interest, and penalties 
for which the lessor employing unit may be or becomes liable under 
this chapter. 

(b) For the period beginning on or after January 1, 1998, through 
June 30, 2005, a bonded lessor employing unit shall report all clients’ 
wages on the lessor employing unit’s quarterly contribution and wage 
report using its contribution rate, account number, and federal 
identification number. 

(c)(1) Quarterly contribution and wage reports for all Hosts 
obtained by bonded lessor employing units on or after July 1, 2005, 
shall be reported in accordance with subdivision (e)(1)(C) of this 
section for three (3) consecutive years. 

(2) After reporting client wages for three (3) consecutive years as 
required by subdivision (e)(2)(A)G)(c)(1) of this section, a bonded 
lessor employing unit shall report client wages on the lessor employ- 
ing unit’s quarterly contribution and wage report using the lessor 
employing unit’s contribution rate, account number, and federal 
identification number. 

(ii) If after three (3) years, throughout which the lessor employing 
unit as defined in subdivision (e)(4) of this section has paid all 
contributions due in a timely manner, the bond shall be reduced to 
thirty-five thousand dollars ($35,000) and shall remain at thirty-five 
thousand dollars ($35,000) so long as the lessor employing unit 
continues to report and pay all contributions due in a timely manner. 

(iii) The employee leasing company is prohibited from moving the 
wages of a client from one (1) leasing company account to another 
leasing company account with a lower rate. 

(B) In lieu of a surety bond, the lessor employing unit may deposit 
in a depository designated by the director securities with marketable 
value equivalent to the amount required for a surety bond. The 
securities so deposited shall include authorization to the director to 
sell any such securities in an amount sufficient to pay any contribu- 
tions which the lessor employing unit fails to promptly pay when due. 
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(3) Lessor employing units not currently engaged in the business of 
leasing employees to client lessees shall comply with subdivision (e)(2) 
of this section before entering into lease agreements with client lessees. 

(4) The term “lessor employing unit” is defined as an independently 
established business entity that engages in the business of providing 
leased employees to any other employer, individual, organization, 
partnership, corporation, or other legal entity, referred to herein as a 
client lessee. Any legal entity determined to be engaged in the business 
of outsourcing shall be considered a “lessor employing unit” under this 
section. Additionally, the licensing requirements of the Arkansas Pro- 
fessional Employer Organization Recognition and Licensing Act, § 23- 
92-401 et seq., as administered by the State Insurance Department 
must be satisfied. 

(5) The provisions of this subsection shall not be applicable to private 
employment agencies who provide their employees to employers on a 
temporary help basis, provided that the private employment agencies 
are liable as employers for the payment of contributions on wages paid 
to temporary workers so employed. 


History. Acts 1941, No. 391, § 14; 
1965, No. 33, § 2; 1975, No. 609, § 11; 
1977, No. 376, § 16; 1979, No. 492, § 14; 
1979, No. 922, § 14; A.S.A. 1947, § 81- 
1117; Acts 1987, No. 753, §§ 20, 21; 1989, 
No. 420, §§ 13, 14; 1991, No. 100, §§ 46, 
47; 1997, No. 234, § 25; 2008, No. 1223, 
§ 13; 2005, No. 902, §§ 12, 18; 2007, No. 
490, § 16; 2015, No. 690, § 7; 2019, No. 
315, § 834; 2019, No. 455, § 1; 2019, No. 


by No. 315 substituted “rules” for “regula- 
tions” in (b)(3)(A). 

The 2019 amendment by No. 455 added 
(b)(3)(D). 

‘The 2019 amendment by No. 910 sub- 
stituted “Director of the Division of Work- 
force Services” for “Director of the Depart- 
ment of Workforce Services” in (a)(1)(A); 
and substituted “Division of Workforce 


Services” for “Department of Workforce 


910, §§ 301, 302. Services” in (c)(1)(B). 


Amendments. The 2019 amendment 


11-10-718. Collection — Priorities under legal dissolutions or 
distributions — Release of liens. 


(a)(1) In the event of any distribution of an employer’s assets 
pursuant to an order of any court under the laws of this state, including 
any receivership, assignment for benefit of creditors, adjudicated insol- 
vency, composition, or similar proceeding, contributions then or there- 
after due shall be paid in full prior to all claims except taxes and claims 
for wages of not more than two hundred fifty dollars ($250) to each 
claimant, earned within six (6) months of the commencement of the 
proceedings. 

(2) In the event of an employer’s adjudication in bankruptcy, judi- 
cially confirmed extension proposal, or composition, under the Federal 
Bankruptcy Reform Act of 1978 contributions then or thereafter due 
shall be entitled to such priority as is provided in section 507 of that act. 

(b)(1)(A) If any person liable for the payment of any tax or contribu- 

tions due under this chapter neglects or refuses to pay the tax or 

contribution after a demand, the amount, including any interest, 
penalty, additional amount, or additions to the tax, together with any 
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costs that may accrue in addition thereto, shall be a lien in favor of 

the State of Arkansas upon all property and rights to property, 

whether real or personal, belonging to the person. 

(B)(i) The proceedings for enforcing the lien herein provided for 
shall be brought in the name of the Director of the Division of 
Workforce Services. 

(ii) All liens issued under this chapter by the Director of the 
Division of Labor shall remain in full force and effect and shall be 
fully enforceable by the Director of the Division of Workforce Ser- 
vices. 

(2) Unless another date is specifically fixed by law, the lien shall 
arise at the time of the notice of the delinquency to the employer and 
shall continue until the liability of the amount is satisfied or becomes 
unenforceable by reason of the statute of limitations as fixed in this 
chapter. 

(3) The lien shall not be valid against any mortgagee, pledgee, 
purchaser, or judgment creditor until the certificate of assessment 
provided for in § 11-10-720 has been filed with the clerk of the circuit 
court of the county wherein the employer domiciles or has a place of 
business, or suit has been filed by the Director of the Division of 
Workforce Services in a court of competent jurisdiction under § 11-10- 
Tk | 

(4) If any person, firm, or corporation shall become delinquent in the 
payment of any contributions, interest, or penalties required to be paid 
by this chapter and shall transfer title or ownership of the assets of the 
business, then the delinquent contributions, interest, or penalties shall 
be collected by means of a levy against the assets as provided in 
§ 11-10-720. 

(c)(1) Upon written application by any person, the Director of the 
Division of Workforce Services or his or her designee may release from 
a lien any property or part of the property subject to the lien described 
in subdivision (b)(1) of this section, provided that: 

(A) The Director of the Division of Workforce Services or his or her 
designee determines at any time that the interest of the Division of 
Workforce Services has no value; or | 

(B) The Director of the Division of Workforce Services or his or her 
designee determines that the lien is clouding the title of the property 
because of an error in the description of properties or similarity in 
names. . 

(2) In determining the value of the interest of the division in the 
property to be released, the Director of the Division of Workforce 
Services or his or her designee shall give consideration to the value of 
the property and to the liens thereon having priority over the lien of the 
division. 
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History. Acts 1941, No. 391, § 14; 
1953, No. 162, § 18; 1985, No. 8, § 27; 
1985, No. 9, § 27; A.S.A. 1947, § 81-1117; 
Acts 1987, No. 753, § 22; 1991, No. 100, 
§§ 48, 49; 2019, No. 910, §§ 303-305. 

Amendments. The 2019 amendment 
substituted “Director of the Division of 
Workforce Services” for “Director of the 
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throughout the section; substituted “Di- 
rector of the Division of Labor” for “Direc- 
tor of the Department of Labor” in 
(b)(1)(B)Gi); substituted “Division of 
Workforce Services” for “Department of 
Workforce Services” in (c)(1)(A); and sub- 
stituted “division” for “department” twice 


Department of Workforce Services” reas. 


11-10-719. Collection — Refunds. 


(a)(1) If not later than three (3) years after the date of payment of 
any amount as a contribution, interest, or penalty pursuant to this 
chapter, any employer who has made such a payment makes applica- 
tion for an adjustment thereof in connection with a subsequent contri- 
bution, interest, or penalty payment, or for a refund because the 
adjustment cannot be made, and the Director of the Division of 
Workforce Services determines that payment of the contribution, inter- 
est, or penalty, or any portion thereof, was erroneous, the director may 
allow the employer to make an adjustment of the amount erroneously 
paid, without interest, in connection with subsequent contribution, 
interest, or penalty payments by the employer. 

(2) If the adjustment cannot be made, the director may refund, 
without interest, from the Unemployment Compensation Fund or from 
the Division of Workforce Services Special Fund, as applicable, the 
amount erroneously paid. 

(b) However, the director shall not allow any adjustment in connec- 
tion with subsequent contributions for amounts of interest or penalty 
payments collected on or after July 1, 1965, nor shall he or she refund 
any payment from the Unemployment Compensation Fund or any 
account of the Unemployment Compensation Fund, except that he or 
she may refund any payment from the interest and penalties collected 
after that date which are in the clearing account pending transfer to the 
Division of Workforce Services Special Fund. 

(c) Refunds of contributions pursuant to § 11-10-210(f)(6) shall be 
refunded by the director from the fund without application of the 
provisions of this section. 

(d)(1) For like cause and within the same period, adjustment or 
refund may be so made on the director’s own initiative. 

(2) Inno event shall a refund or adjustment be granted if the director 
finds that benefit payments have been based on wages payable or paid 
that have been reported in error. 

(e) The director is further authorized, upon proof being submitted 
satisfactorily to him or her, to allow transfer of payment of contribu- 
tions so that the paying source shall receive credit for contributions 
paid. ! 
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History. Acts 1941, No. 391, § 14; Workforce Services” for “Director of the 
1943, No. 138, § 31; 1965, No. 33, § 2; Department of Workforce Services” in 
1971, No. 35, § 18; 1977, No. 376, § 16; (a)(1); and substituted “Division of Work- - 
A.S.A. 1947, § 81-1117; Acts 1997, No. force Services Special Fund” for “Depart- 


234, § 26; 2019, No. 910, § 306. ment of Workforce Services Special Fund” 
Amendments. The 2019 amendment jn (a)(2) and (b). 
substituted “Director of the Division of 


11-10-7200. Collection — Certificate of assessment. 


(a)(1) If any person, firm, or corporation shall become delinquent in 
the payment of any contribution, interest, or penalties required to be 
paid by this chapter, it shall be the duty of the Director of the Division 
of Workforce Services, when the amount of the contribution, interest, 
and penalties is determined, either by the report of the employer or by 
such investigations as the director may have made, to assess the 
contributions, interest, and penalties so determined against the delin- 
quent employer and to certify the amount of the contributions, interest, 
and penalties and mail or otherwise deliver a copy of the assessment to 
the delinquent employer. 

(2)(A) At the end of ten (10) days thereafter, the assessment shall 
become prima facie correct, and the director shall certify the amount 
of the delinquent contributions, interest, and penalties to the clerk of 
the circuit court of the county wherein the employer is domiciled or 
has a place of business, and it shall be the duty of the clerk to file the 
certificate of record and to enter it in the record of the circuit court for 
judgment and decree under the procedure prescribed for filing 
transcripts of judgments by § 16-19-1011 [repealed]. 

(B) Thereupon, the assessment shall have the force and effect of a 
judgment of the circuit court and shall bear interest at the rate of ten 
percent (10%) a year. 

(3) Execution shall be issuable, at the request of the director, his or 
her agent or attorney, or any other employee of the Division of 
Workforce Services, forthwith by the clerk of the circuit court, directed 
to the sheriff, who shall make a levy on any property, assets, or effects 
of the employer against whom the contribution is assessed. 

(b) No exemption shall be allowed to the employer from the levy of an 
execution issued for contributions, interest, and penalties, and no 
indemnifying bond shall ever be required by the sheriff before making 
levy. 

(c)(1) If any officer to whom any execution, as provided for in this 
section, shall be delivered shall neglect or refuse to execute or levy it 
according to law, or shall take in execution any property, or if any 
property be delivered to him or her by any person against whom an 
execution may have been issued, and the officer shall neglect or refuse 
to make sale of the property so taken or delivered according to law, or 
if any officer shall not return any execution on or before the return day 
therein specified, or shall make a false return thereof, then, and in any 
of the cases aforesaid, the officer shall be liable and bound to pay the 
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whole amount of money in the execution specified, or thereon endorsed 
and directed to be levied. 

(2) It shall be the duty of the clerk of the court from which any 
execution may be issued to endorse thereon the time when the execu- 
tion was returned. 

(d)(1) An aggrieved employer may have a review of the action of the 
director in making an assessment for contributions, interest, or penal- 
ties, by filing, within ten (10) days after the filing of the assessment 
with the clerk, a petition for review in the circuit court having 
jurisdiction. 

(2) All actions for review shall have precedence on the docket of the 
court where filed, and all appeals from the action of any court on the 
review shall be prosecuted within thirty (30) days after the final order 
of the court is made. 


History. Acts 1941, No. 391, § 14; 
1943, No. 138, § 19; 1947, No. 398, § 12; 
1977, No. 376, § 16; 1985, No. 8, § 28; 
1985, No. 9, § 28; A.S.A. 1947, § 81-1117; 
Acts 1991, No. 100, §§ 50, 51; 2019, No. 
910, §§ 307, 308. 


substituted “Director of the Division of 
Workforce Services” for “Director of the 
Department of Workforce Services” in 
(a)(1); and substituted “Division of Work- 
force Services” for “Department of Work- 
force Services” in (a)(3). 


Amendments. The 2019 amendment 


11-10-721. Collection — Limitation of assessment. 


(a) All contributions due under this chapter shall be assessed in the 
manner provided by this chapter within four (4) years after reports of 
the contributions have been filed by the employer, and no proceedings in 
court shall be begun after the expiration of the period, except as 
otherwise provided in this section. 

(b) In the case of a false or fraudulent return with intent to evade tax 
or a failure to file reports required by this chapter or by the Director of 
the Division of Workforce Services pursuant to the provisions of this 
chapter, the tax may be assessed or a proceeding in court for the 
collection of the tax may be begun at any time. 

(c) In case of willful attempt in any manner to defeat or evade tax, 
the tax may be assessed, or a proceeding in court for the collection of the 
tax may be begun at any time. 

(d) Where the assessment of any contribution required by this 
chapter has been made within the statutory period of limitation 
properly applicable thereto, the contribution may be collected by a 
proceeding in court but only if begun within ten (10) years after the 
assessment of the contribution except where proceedings are had in 
court on the assessment within ten (10) years and a judgment of the 
court is rendered for the contribution. Then the judgment shall have the 
same force and effect and the limitation shall be the same as other 
judgments at law under the laws of this state. 

(e) The provisions of this chapter shall be applicable in all instances 
where the limitations set forth in this section have expired under the 
provisions of this section prior to July 1, 1953. 


11-10-722 | 


History. Acts 1941, No. 391, § 14; 
1953, No. 162, § 19; 1977, No. 376, § 16; 
A.S.A. 1947, § 81-1117; Acts 2019, No. 
910, § 309. 
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Amendments. The 2019 amendment 
substituted “Director of the Division of 


Workforce Services” for “Director of the 


Department of Workforce Services” in (b). 


11-10-722. Collection — Impoundment. 


(a) The Director of the Division of Workforce Services or his or her 
designated representative may give notice of impoundment of any 
deposits in any bank or savings and loan institution payable to the 
order of any employer owing any delinquent contributions, interest, and 
penalties to which a lien has attached under this chapter. Notice of 
impoundment shall be served by the director or his or her designated 
representative by certified mail to the bank or savings and loan 
institution or by written notice served personally upon its president, 
vice president, cashier, or assistant cashier. 

(b) Any bank or savings and loan institution served with notice of 
impoundment shall be required to recognize the Division of Workforce 
Services’ lien on any deposit subject thereto by withholding payment of 
any deposit in an amount not to exceed the amount of the delinquent 
contributions, interest, and penalty to the depositor or to his or her 
order for a period not to exceed sixty (60) days. 

(c) Any bank or savings and loan institution failing to comply shall 
be held liable for the amount covered by the notice of impoundment up 
to the amount on deposit to the employer’s credit with the bank or 
savings and loan institution. 

(d)(1) Impoundment of the funds shall be revoked when the lien or 
judgment has been satisfied and may be revoked at any time at the 
discretion of the director or his or her designated representative. 

(2) Revocation of impoundment shall be served in the same manner 
as the notice of impoundment. 


History. Acts 1941, No. 391, § 14; 
1975, No. 609, § 12; 1977, No. 376, § 16; 
A.S.A. 1947, § 81-1117; Acts 1991, No. 
100, § 52; 2003, No. 1223, § 14; 2019; No. 
910, § 310. 

Amendments. The 2019 amendment 


substituted “Director of the Division of 
Workforce Services” for “Director of the 
Department of Workforce Services” in (a); 
and substituted “Division of Workforce 


Services” for “Department of Workforce 
Services’” in (b). 


11-10-723. Special rules regarding transfers of experience and 
assignment of rates — Definitions. 


(a) Notwithstanding any other provision of law, the following shall 
apply regarding assignment of rates and transfers of experience: 

(1) If an employer transfers its trade or business, or a portion 
thereof, to another employer and, at the time of the transfer, there is 
any common ownership, management, or control of the two (2) employ- 
ers, then the unemployment experience attributable to the transferred 
trade or business, or portion thereof, shall be combined with the 
employer to whom the business is transferred. The combining of 
experience and recalculation of applicable employer tax rates shall be 
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made effective the first day of the calendar quarter following the date of 
transfer of the trade or business, or portion thereof. The transfer of 
some or all of an employer’s workforce to another employer shall be 
considered a transfer of trade or business, or portion thereof; and 

(2) If following a transfer of experience under subdivision (a)(1) of 
this section or transfer of experience as otherwise provided in this 
chapter involving only a portion of a trade or business, the Director of 
the Division of Workforce Services determines that a substantial 
purpose of the transfer was to obtain a reduced liability for contribu- 
tions, then the experience rating accounts of the employers involved 
shall be combined into a single account and a single rate assigned to 
such an account effective the first day of the calendar quarter following 
the date of transfer. 

(b) Whenever a person is not an employer under this chapter at the 
time it acquires the trade or business of an employer, the unemploy- 
ment experience of the acquired business shall not be transferred to 
that person if the director finds that that person acquired the business 
solely or primarily for the purpose of obtaining a lower rate of 
contributions. Instead, that person shall be assigned the new employer 
rate under this chapter. In determining whether the business was 
acquired solely or primarily for the purpose of obtaining a lower rate of 
contributions, the director shall use objective factors that may include 
the cost of acquiring the business, whether the person continued the 
business enterprise of the acquired business, how long that business 
enterprise was continued, or whether substantial numbers of new 
employees were hired for performance of duties unrelated to the 
business activity conducted prior to acquisition. 

(c)(1) Knowing violations or attempted violations of subsection (a) or 
subsection (b) of this section or any other provision of this subchapter 
related to determining the assignment of a contribution rate shall 
result in an additional two-percent rate increase for the rate year 
during which the violation or attempted violation occurred and a 
two-percent additional rate increase in each of the following three (3) 
rate years. In addition to the rate increases, a penalty of ten percent 
(10%) of total taxes due shall also be assessed in each of these rate 
years. All penalty amounts shall be deposited and credited to the 
Division of Workforce Services Special Fund as set out in § 11-10-716. 
The additional tax and penalty required by this subsection shall not be 
credited to the separate account of any employer, nor shall any 
employer whose contribution rate has been affected by this subsection 
be eligible to make a voluntary payment pursuant to § 11-10-705(c). 

(2) If a person knowingly advises another person in a way that 
results in a violation of subsection (a) or subsection (b) of this section, 
the person shall be subject to a penalty of five thousand dollars ($5,000) 
plus ten percent (10%) of the total taxes due from the person violating 
subsection (a) or subsection (b) of this section for any rate year in which 
a violation occurred. All penalty amounts shall be deposited and 
credited to the fund as set out in § 11-10-716. 
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(3) The rate increases and penalties set forth in this subchapter 
along with any interest that may accrue as a result of these rate 
increases and penalties shall be in addition to any other rate increases, 
penalties, and interest provided in this chapter and shall be subject to 
collection as provided for in §§ 11-10-716 — 11-10-722. 

(4) As used in this section, “knowing” and “knowingly” mean having 
actual knowledge of or acting with deliberate ignorance or reckless 
disregard for the prohibition involved. 

(5) As used in this section, “violations or attempted violations” and 
“violates or attempts to violate” include, but are not limited to, intent to 
evade, misrepresentation, or willful nondisclosure. 

(6)(A) In addition to the rate increases and penalties imposed by 

subdivision (c)(1) of this section, any person in violation of this section 

who knowingly evades or defeats or attempts to evade or defeat the 
payment of any unemployment insurance tax, penalty, or interest due 
under this subchapter shall be guilty of a Class C felony. 

(B) In addition to the penalties imposed by subdivision (c)(2) of this 
section, any person who knowingly assists a person in evading or 
defeating or attempting to evade or defeat the payment of any 
unemployment insurance tax, penalty, or interest due under this 
subchapter shall be guilty of a Class C felony. 

(d) The director shall establish procedures to identify the transfer or 
acquisition of a business for purposes of this section. 

(e) As used in this section: 

(1) “Person” has the meaning given that term by section 7701(a)(1) of 
the Internal Revenue Code of 1986; and 

(2) “Trade or business” shall include the employer’s workforce. 

(f) This section shall be interpreted and applied in such a manner as 
to meet the minimum requirements contained in any guidance or 
regulations issued by the United States Department of Labor. 

(g) Ifthis section and § 11-10-710 could both be applied to a transfer 
or attempted transfer of experience, this section shall take precedence 
and be applied to the transfer or attempted transfer. 


History. Acts 2005, No. 902, § 14; Department of Workforce Services” in 
2019, No. 910, §§ 311, 312. (a)(2); and substituted “Division of Work- 

Amendments. The 2019 amendment force Services Special Fund” for “Depart- 
substituted “Director of the Division of ment of Workforce Services Special Fund” 
Workforce Services” for “Director of the in (c)(1). 


SuBCHAPTER 8 — UNEMPLOYMENT COMPENSATION FUND 


SECTION. SECTION. 

11-10-801. Establishment and control. 11-10-803. Withdrawals. [Effective if con- 
11-10-802. Accounts and deposit. tingency in Acts 2021, No. 
11-10-803. Withdrawals. [Effective until 283, § 3 is met.] 


contingency in Acts 2021, 11-10-804. Federal Unemployment Trust 
No. 283, § 3 is met.] Fund — Termination. 
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Effective Dates. Acts 2013, No. 956, 
§ 10: Emergency clause failed to pass. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that the Depart- 
ment of Workforce Services must ensure 
the prompt determination of claims for 
unemployment insurance benefits; that 
the state’s unemployment insurance pro- 
gram must remain in conformity with 
federal law requirements; and that this 
act is immediately necessary because a 
delay would interfere with continued pro- 
vision of benefits and services to eligible 
persons. Therefore, an emergency is de- 
clared to exist, and this act being neces- 
sary for the preservation of the public 
peace, health, and safety shall become 
effective on July 1, 2013.” 

Acts 2019, No. 910, § 6346(b): July 1, 
2019. Emergency clause provided: “It is 
found and determined by the General As- 
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sembly of the State of Arkansas that this 
act revises the duties of certain state 
entities; that this act establishes new de- 
partments of the state; that these revi- 
sions impact the expenses and operations 
of state government; and that the sections 
of this act other than the two uncodified 
sections of this act preceding the emer- 
gency clause titled ‘Funding and classifi- 
cation of cabinet-level department secre- 
taries and “Transformation and 
Efficiencies Act transition team’ should 
become effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019.” 


11-10-801. Establishment and control. 


(a) There is established as a special fund, separate and apart from all 
public moneys or funds of this state, the “Unemployment Compensation 
Fund”, which shall be administered by the Director of the Division of 
Workforce Services exclusively for the purposes of this chapter. 

(b) The Unemployment Compensation Fund shall consist of: 

(1) All the contributions collected under this chapter; 

(2) All interest earned upon any money in the Unemployment 


Compensation Fund; 


(3) All property or securities acquired in lieu of contributions or other 
liabilities to the Unemployment Compensation Fund; 
(4) All earnings of property or securities acquired in lieu of contri- 


butions or other liabilities; 


(5) All moneys recovered on losses sustained by the Unemployment 


Compensation Fund; 


(6) All moneys received from the federal Unemployment Account in 
the federal Unemployment Trust Fund in accordance with Title XII of 


the Social Security Act; 


(7) All moneys credited to this state’s account in the federal Unem- 
ployment Trust Fund pursuant to section 903 of the Social Security Act; 
(8) All moneys received for the Unemployment Compensation Fund 


from any other source; 


(9) All moneys received from the United States Government as 
reimbursements pursuant to section 204 of the Federal-State Extended 
Unemployment Compensation Act of 1970, Pub. L. No. 91-373; 

(10) All moneys received from the stabilization tax under § 11-10- 
706, except the proceeds of § 11-10-706(f); and 
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(11) Fifteen percent (15%) of the penalty assessed on all fraudulent 
overpayments under § 11-10-532(a)(3), the remainder of which shall be 
credited to the Division of Workforce Services Special Fund. 

(c) All moneys in the Unemployment Compensation Fund shall be 
commingled and undivided. 


History. Acts 1941, No. 391, § 9; 1947, Amendments. The 2019 amendment 
No. 398, § 9; 1959, No. 142,§ 1;1965,No. by No. 375 rewrote (b)(11). 
33, § 1; 1973, No. 350, § 4; A.S.A. 1947, The 2019 amendment by No. 910 sub- 
§ 81-1112; Acts 1997, No. 234, § 27;2013, stituted “Director of the Division of Work- 
No. 956, § 7; 2019, No. 375, § 1;2019,No. force Services” for “Director of the Depart- 
910, § 313. ment of Workforce Services” in (a). 


11-10-802. Accounts and deposit. 


(a)(1) The Director of the Division of Workforce Services shall be ex 
officio treasurer and custodian of the Unemployment Compensation 
Fund and disbursing officer of the Division of Workforce Services. 

(2) The director shall administer the Unemployment Compensation 
Fund and shall maintain within the Unemployment Compensation 
Fund three (3) separate accounts: 

(A) A clearing account; 

(B) An Unemployment Compensation Trust Fund Account; and 

(C) A benefit account. 

(b)(1)(A) All moneys payable to the Unemployment Compensation 

Fund, upon receipt by the director, shall be immediately deposited 

into the clearing account. 

(B) All moneys in the clearing account after clearance shall, except 
as otherwise provided in this section, be deposited immediately with 
the United States Secretary of the Treasury to the credit of the 
account of this state in the federal Unemployment Trust Fund, 
established and maintained pursuant to section 904 of the Social 
Security Act any provisions of law in this state relating to the deposit, 
administration, release, or disbursement of moneys in the possession 
or custody of this state to the contrary notwithstanding. 

(C) All moneys received in the clearing account as proceeds of 
§ 11-10-706(f) shall be deposited and credited to the Division of 
Workforce Services Special Fund, § 19-5-984, pursuant to § 11-10- 
716. 

(2) The benefit account shall consist of all moneys requisitioned from 
this state’s account in the federal Unemployment Trust Fund in the — 
United States Treasury. 

(3) Except as otherwise provided in this section, moneys in the 
clearing and benefit accounts may be deposited into any depository 
bank in which general funds of the state may be deposited, but no public 
deposit insurance charge or premium shall be paid out of the fund. 

(4) It shall be lawful for any bank to secure such deposit with it by 
the pledge or escrow of the assets of the bank consisting of bonds, notes, 
or certificates of indebtedness which are direct obligations of the United 
States or of this state, and moneys in the clearing and benefit accounts 
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shall not be commingled with other state funds but shall be maintained 
in separate accounts on books of the depository bank, and collateral 
pledged for this purpose shall be kept separate and distinct from any 
collateral pledged to secure other funds of the state. 

(c)(1) The director shall furnish bond to the state with a corporate 
surety thereon, conditioned that he or she will faithfully perform his or 
her duties of employment and will properly account for all funds 
received and disbursed by him or her. 

(2) The bond shall be executed in the amount prescribed and in 
accordance with the applicable provisions of Arkansas law which 
prescribe surety bonds for state officers and employees and for officers 
and employees of state boards and commissions. 


History. Acts 1941, No. 391, § 9; 1959, 
No. 142, § 1; 1965, No. 33, § 1; 1979, No. 
No. 922, § 11; A.S.A. 


492, § 11; 1979, 
1947, § 81-1112; Acts 1991, No. 100, 
§§ 53, 54; 1997, No. 234, § 28: 2019, No. 
910, § 314. 


Amendments. The 2019 amendment 
substituted “Director of the Division of 
Workforce Services” for “Director of the 
Department of Workforce Services” and 
“Division of Workforce Services” for “De- 


partment of Workforce Services” in (a)(1). 


11-10-803. Withdrawals. [Effective until contingency in Acts 
2021, No. 283, § 3 is met.] 


(a)(1) Money requisitioned from this state’s account in the federal 
Unemployment Trust Fund shall be used exclusively for the payment of 
benefits and for refunds from the Unemployment Trust Fund autho- 
rized by this chapter, except that money credited to this state’s account 
pursuant to section 903 of the Social Security Act shall be used 
exclusively as provided in this section. The Director of the Division of 
Workforce Services shall, from time to time, requisition from the federal 
Unemployment, Trust Fund such amounts not exceeding the amounts 
standing to this state’s account.therein as he or she deems necessary for 
the payment of benefits and refunds for a reasonable future period. 
Upon receipt thereof, the money shall be deposited into the benefit 
account. 

(2) For payments beginning on and after January 1, 1997, nothing in 
subdivision (a)(1) of this section shall be construed to prohibit deducting 
an amount from unemployment compensation otherwise payable to an 
individual and using the amount so deducted to pay for the withholding 
of federal individual income tax, if the individual elected to have the 
deduction made and the deduction was made in accordance with Pub. L. 
No. 103-465 and under a program approved by the United States 
Secretary of Labor. 

(b) Any balance of money requisitioned from the federal Unemploy- 

ment Trust Fund that remains in the benefit account after the expira- 
tion of the period for which it was requisitioned shall be deducted from 
estimates for, and utilized in the payment of; benefits and refunds 
during succeeding periods or, at the discretion of the director, shall be 
redeposited with the United States Secretary of the Treasury to the 
credit of the state’s account in the federal Unemployment Trust Fund. 
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(c)(1) Expenditures of money in the benefit account and refunds from 
the clearing account shall not be subject to any provisions of law 
requiring specific appropriations or other formal release by state 
officers of money in their custody. 

(2) All warrants issued for the payment of benefits and refunds shall 
bear the signature of the director or his or her duly authorized agent for 
that purpose. 

(d)(1) Money credited to the account of this state in the federal 
Unemployment Trust Fund by the United States Secretary of the 
Treasury pursuant to section 903 of the Social Security Act may not be 
requisitioned from this state’s account or used except for the payment 
of benefits and for the payment of expenses incurred for the adminis- 
tration of this chapter. However, the money may not be used for Job 
Training Partnership Act [repealed] programs and activities. The 
money may be requisitioned pursuant to the provisions of this chapter 
for the payment of benefits. The money may also be requisitioned and 
used for the payment of expenses incurred in the administration of this 
chapter. The money may be used only pursuant to a specific appropria- 
tion by the General Assembly and only if the expenses are incurred and 
the money is requisitioned after the enactment of an appropriation law 
that: 

(A) Specifies the purposes for which money is appropriated and the 
amounts appropriated therefor; 

(B) Limits the period within which the money may be obligated to 
a period ending not more than two (2) years after the date of the 
enactment of the appropriation law; 

(C) Limits the amount which may be obligated to an amount that 
does not exceed the amount by which the aggregate of the amounts 
transferred to the account of this state pursuant to section 903 of the 
Social Security Act exceeds the aggregate of the amounts used by this 
state pursuant to this chapter and charged against the amounts 
transferred to the account of this state; and 

(D) Notwithstanding subdivisions (d)(1)(A)-(C) of this section, 
moneys credited with respect to federal fiscal years 1999, 2000, and 
2001 shall be used solely for the administration of the unemployment 
compensation program or in a manner allowable by the enabling 
legislation. 

(2) Any amount credited to the state’s account under section 903 of 
the Social Security Act that has been appropriated for expenses of 
administration, whether or not withdrawn from the trust fund, shall be 
excluded from the Unemployment Compensation Fund balance for the 
purpose of determining solvency of the fund and for experience rating 
purposes. 

(3)(A) Money appropriated as provided in this section for the pay- 

ment of expenses of administration shall be requisitioned as needed 

for the payment of obligations incurred under the appropriation and, 
upon requisition, shall be deposited into the Employment Security 

Administration Fund, § 11-10-320, from which the payments shall be 

made. 
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(B) Money so deposited shall, until expended, remain a part of the 
Unemployment Compensation Fund and, if it will not be expended, 
shall be returned promptly to the account of this state in the federal 
Unemployment Trust Fund. 


History. Acts 1941, No. 391, § 9; 1947, Publisher’s Notes. For text of section 

No. 398, § 9; 1959, No. 142,§ 1;1965,No. effective if contingency is met, see the 
33, § 1; 1969, No. 319, § 1; 1973, No. 350, following version. 
§ 4; 1975, No. 609, § 8; 1983, No. 482, Amendments. The 2019 amendment 
§ 31; A.S.A. 1947, § 81-1112; Acts 1987, substituted “Director of the Division of 
No. 753, § 18; 1993, No. 6,§ 17;1995,No. Workforce Services” for “Director of the 
519, § 10; 1995, No. 1296, § 42; 1999, No. Department of Workforce Services” in the 
1116, § 15; 2019, No. 910, § 315. second sentence of (a)(1). 


11-10-803. Withdrawals. [Effective if contingency in Acts 2021, 
No. 283, § 3 is met.] 


(a)(1) Money requisitioned from this state’s account in the federal 
Unemployment Trust Fund shall be used exclusively for the payment of 
benefits and for refunds from the Unemployment Trust Fund autho- 
rized by this chapter, except that money credited to this state’s account 
pursuant to section 903 of the Social Security Act shall be used 
exclusively as provided in this section. The Director of the Division of 
Workforce Services shall, from time to time, requisition from the federal 
Unemployment Trust Fund such amounts not exceeding the amounts 
standing to this state’s account therein as he or she deems necessary for 
the payment of benefits and refunds for a reasonable future period. 
Upon receipt thereof, the money shall be deposited into the benefit 
account. 

(2) For payments beginning on and after January 1, 1997, nothing in 
subdivision (a)(1) of this section shall be construed to prohibit deducting 
an amount from unemployment compensation otherwise payable to an 
individual and using the amount so deducted to pay for the withholding 
of federal individual income tax, if the individual elected to have the 
deduction made and the deduction was made in accordance with Pub. L. 
No. 103-465 and under a program approved by the United States 
Secretary of Labor. 

(3) For payments beginning on and after January 1, 2022, subdivi- 
sion (a)(1) of this section shall not be construed to prohibit deducting an 
amount from unemployment compensation otherwise payable to an 
individual and using the amount so deducted to pay for the withholding 
of Arkansas individual income tax, if the individual elected to have the 
deduction made and the deduction was made under § 26-51-905 and 
under a program approved by the United States Secretary of Labor. 

(b) Any balance of money requisitioned from the federal Unemploy- — 
ment Trust Fund that remains in the benefit account after the expira- 
tion of the period for which it was requisitioned shall be deducted from 
estimates for, and utilized in the payment of, benefits and refunds 
during succeeding periods or, at the discretion of the director, shall be 
redeposited with the United States Secretary of the Treasury to the 
credit of the state’s account in the federal Unemployment Trust Fund. 
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(c)(1) Expenditures of money in the benefit account and refunds from 
the clearing account shall not be subject to any provisions of law 
requiring specific appropriations or other formal release by state 
officers of money in their custody. 

(2) All warrants issued for the payment of benefits and refunds shall 
bear the signature of the director or his or her duly authorized agent for 
that purpose. 

(d)(1) Money credited to the account of this state in the federal 
Unemployment Trust Fund by the United States Secretary of the 
Treasury pursuant to section 903 of the Social Security Act may not be 
requisitioned from this state’s account or used except for the payment 
of benefits and for the payment of expenses incurred for the adminis- 
tration of this chapter. However, the money may not be used for Job 
Training Partnership Act [repealed] programs and activities. The 
money may be requisitioned pursuant to the provisions of this chapter 
for the payment of benefits. The money may also be requisitioned and 
used for the payment of expenses incurred in the administration of this 
chapter. The money may be used only pursuant to a specific appropria- 
tion by the General Assembly and only if the expenses are incurred and 
the money is requisitioned after the enactment of an appropriation law 
that: 

(A) Specifies the purposes for which money is appropriated and the 
amounts appropriated therefor; 

(B) Limits the period within which the money may be obligated to 
a period ending not more than two (2) years after the date of the 
enactment of the appropriation law; 

(C) Limits the amount which may be obligated to an amount that 
does not exceed the amount by which the aggregate of the amounts 
transferred to the account of this state pursuant to section 903 of the 
Social Security Act exceeds the aggregate of the amounts used by this 
state pursuant to this chapter and charged against the amounts 
transferred to the account of this state; and 

(D) Notwithstanding subdivisions (d)(1)(A)-(C) of this section, 
moneys credited with respect to federal fiscal years 1999, 2000, and 
2001 shall be used solely for the administration of the unemployment 
compensation program or in a manner allowable by the enabling 
legislation. 

(2) Any amount credited to the state’s account under section 903 of 
the Social Security Act that has been appropriated for expenses of 
administration, whether or not withdrawn from the trust fund, shall be 
excluded from the Unemployment Compensation Fund balance for the 
purpose of determining solvency of the fund and for experience rating 
purposes. 

(3)(A) Money appropriated as provided in this section for the pay- 

ment of expenses of administration shall be requisitioned as needed 

for the payment of obligations incurred under the appropriation and, 
upon requisition, shall be deposited into the Employment Security 

Administration Fund, § 11-10-320, from which the payments shall be 

made. 
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(B) Money so deposited shall, until expended, remain a part of the 
Unemployment Compensation Fund and, if it will not be expended, 
shall be returned promptly to the account of this state in the federal 


Unemployment Trust Fund. 


History. Acts 1941, No. 391, § 9; 1947, 
No. 398, § 9; 1959, No. 142, § 1; 1965, No. 
33, § 1; 1969, No. 319, § 1; 1973, No. 350, 
§ 4; 1975, No. 609, § 8; 1983, No. 482, 
§ 31; A.S.A. 1947, § 81-1112; Acts 1987, 
No. 753, § 18; 1993, No. 6,§ 17; 1995, No. 
519, § 10; 1995, No. 1296, § 42; 1999, No. 
1116, § 15; 2019, No. 910, § 315; 2021, 
No. 288, § 1. 

Publisher’s Notes. For text of section 
effective until the contingency is met, see 
the preceding version. 

Amendments. The 2019 amendment 
substituted “Director of the Division of 
Workforce Services” for “Director of the 
Department of Workforce Services” in the 
second sentence of (a)(1). 

The 2021 amendment added (a)(3). 

Effective Dates. Acts 2021, No. 283, 
§ 3. Contingent effective date clause pro- 
vided: 

“(1)(A) The Director of the Division of 
Workforce Services notifies the Secretary 
of the Department of Finance and Admin- 
istration that the Division of Workforce 
Services’ computer technology and infor- 


mation management systems are pre- 
pared to carry out withholding under this 
act; and 

“(B) The withholding program created 
by this act is approved by the United 
States Secretary of Labor or the United 
States Secretary of Labor determines ap- 
proval is not necessary. 

“(2)A) Upon occurrence of the events 
in subdivision (1) of this section, the Sec- 
retary of the Department of Finance and 
Administration shall make a proclama- 
tion that withholding under this act shall 
begin on the first day of the calendar 
month following the proclamation. 

“(B) Withholding under this act shall 
begin on the first day of the calendar 
month following the secretary’s proclama- 
tion. 

“(3) The director and the Secretary of 
the Department of Finance and Adminis- 
tration shall cooperate to request the 
United States Secretary of Labor’s ap- 
proval of the withholding program created 
under this act.” 


11-10-804. Federal Unemployment Trust Fund — Termination. 


(a) The provisions of this subchapter, to the extent that they relate to 
the federal Unemployment Trust Fund, shall be operative only so long 
as the federal Unemployment Trust Fund continues to exist and so long 
as the United States Secretary of the Treasury continues to maintain 
for this state a separate book account of all funds deposited therein by 
this state for benefit purposes, together with this state’s proportionate 
share of the earnings of the federal Unemployment Trust Fund, from 
which no other state is permitted to make withdrawals. 

(b)(1) If and when the federal Unemployment Trust Fund ceases to 
exist, or such separate book account is no longer maintained, all 
moneys, properties, and securities belonging to the Unemployment 
Compensation Fund of this state shall be administered by the Director 
of the Division of Workforce Services as a trust fund for the purpose of 
paying benefits under this chapter. 

(2)(A) The director shall have authority to hold, invest, transfer, sell, 

deposit, and release the moneys and any properties, securities, or 

earnings acquired as an incident to the administration. 
(B) The moneys shall be invested in readily marketable classes of 
securities, bonds, or other interest-bearing obligations of the United 
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States or secured as to both interest and principal by ‘the United 


States. 


(C) The investments shall at all times be so made that all the 
assets of the fund shall always be readily convertible into cash when 
needed for the payment of benefits. 


History. Acts 1941, No. 391, § 9; 1965, 
No. 33, § 1; A.S.A. 1947, § 81-1112; Acts 
2019, No. 910, § 316. 

Amendments. The 2019 amendment 


substituted “Director of the Division of 
Workforce Services” for “Director of the 
Department of Workforce Services” in 


(b)(1). 


SUBCHAPTER 9 — Division or State New Hire Recistry 


SECTION. 

11-10-901. Creation — Administrator — 
Authority. 

11-10-902. Reporting requirements — 
Enforcement of child sup- 
port obligations — Confi- 
dentiality — Definitions. 


Effective Dates. Acts 2013, No. 956, 
§ 10: Emergency clause failed to pass. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that the Depart- 
ment of Workforce Services must ensure 
the prompt determination of claims for 


unemployment insurance benefits; that - 


the state’s unemployment insurance pro- 
gram must remain in conformity with 
federal law requirements; and that this 
act is immediately necessary because a 
delay would interfere with continued pro- 
vision of benefits and services to eligible 
persons. Therefore, an emergency is de- 
clared to exist, and this act being neces- 
sary for the preservation of the public 
peace, health, and safety shall become 
effective on July 1, 2013.” 

Acts 2019, No. 910, § 6346(b): July 1, 
2019. Emergency clause provided: “It is 


found and determined by the General As- 
sembly of the State of Arkansas that this 
act revises the duties of certain state 
entities; that this act establishes new de- 
partments of the state; that these revi- 
sions impact the expenses and operations 
of state government; and that the sections 
of this act other than the two uncodified 
sections of this act preceding the emer- 
gency clause titled ‘Funding and classifi- 
cation of cabinet-level department secre- 
taries’ and “Transformation and 
Efficiencies Act transition team’ should 
become effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1 Wee 8B A 


11-10-901. Creation — Administrator — Authority. 


(a)(1) The Director of the Division of Workforce Services is assigned 
responsibility for the administration of the State New Hire Registry. 

(2) The director shall hire an administrator of the State New Hire 
Registry who shall serve at the pleasure of the director. 
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(b)(1) The administrator shall compile a state registry of newly hired 
and returning employees as required by the Personal Responsibility 
and Work Opportunity Reconciliation Act of 1996, Pub. L. No. 104-193. 

(2) The director may enter into such professional services contracts 
as may be necessary to assist in the development and operation of the 
State New Hire Registry. 

(c) The director shall enter into agreements with other state and 
federal agencies as may be necessary to properly administer and carry 
out the requirements of the Personal Responsibility and Work Oppor- 
tunity Reconciliation Act of 1996, Pub. L. No. 104-193, to ensure 
confidentiality of data and reimbursement for any costs associated with 
meeting the requirements of this subchapter and the Personal Respon- 
sibility and Work Opportunity Reconciliation Act of 1996, Pub. L. No. 
104-193. 


History. Acts 1997, No. 1276, § 1; Workforce Services” for “Director of the 
2009, No. 802, § 12; 2019, No. 910,§ 317. Department of Workforce Services” in 
Amendments. The 2019 amendment (a)(1). | 
substituted “Director of the Division of 


11-10-902. Reporting requirements — Enforcement of child sup- 
port obligations — Confidentiality — Definitions. 


(a) As used in this section: 

(1) “Administrator” means the Meine of the State New Hire 
Registry; 

(2) “Employee” means an individual who is an employee as defined in 
Chapter 24 of the Internal Revenue Code of 1986 but does not include 
an employee of a federal or state agency performing intelligence or 
counterintelligence operations if the head of the agency has determined 
that reporting pursuant to subsection (b) of this section could endanger 
the safety of the employee or could compromise an ongoing operation or 
investigation; 

(3) “Employer” means an employer as that term is defined in section 
3401(d) of the Internal Revenue Code of 1986 and includes any labor 
organization and any governmental entity; and 

(4) “Labor organization” means a labor organization as that term is 
defined in section 2(5) of the National Labor Relations Act and includes 
any entity, sometimes known as a “hiring hall”, that is used by the labor 
organization and an employer to carry out the requirements listed in 
section 8(f)(3) of the federal act of an agreement between the organiza- 
tion and the employer. 

(b)(1) The administrator shall compile an automated state registry of 
newly hired and returning employees. 

(2) An employer shall report electronically or in any manner autho- 
rized by the Division of Workforce Services for inclusion in the State 
New Hire Registry whenever an employee: 

(A) Is newly hired; or 
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(B) If the individual was previously employed by the employer but 
has been separated from the previous employment for at least sixty 
(60) consecutive days, returns to work. 

(3) An employer shall include in each report: 

(A) The name, address, and Social Security number of the em- 
ployee and the date the employee began performing services for the 
employer; and 

(B) The name, address, and federal taxpayer identification num- 
ber of the employer. 

(4)(A) An employer shall make the report by submitting a copy of 

Internal Revenue Service Form W-4 for the employee or an equiva- 

lent form. 

(B)G) An employer may transmit the report by first class mail, 
magnetically, or electronically. 

(ii) If an employer makes the report by mail, the reporting date is 
that of the postmark. 

(C) The report shall be received not later than twenty (20) days 
after the date the employer hires the employee or, in the case of an 
employer transmitting reports magnetically or electronically, by two 
(2) monthly transmissions, if necessary, not less than twelve (12) days 
nor more than sixteen (16) days apart. 

(5)(A) An employer that has employees employed in two (2) or more 

states and transmits reports magnetically or electronically may 

comply with the reporting requirements of this section by designating | 
one (1) state in which the employer has employees and to which the 
employer will transmit the report required by this section. 

(B) An employer that transmits reports shall notify the United 
States Secretary of Health and Human Services in writing as to 
which state the employer designates for the purpose of sending 
reports. 

(c)(1) Information reported pursuant to this section shall be entered 
into the State New Hire Registry database maintained.by the Division 
of Workforce Services or its designated contractor within five (5) 
business days of receipt from an employer. As used herein, “business 
day” means a day on which state offices are open for regular business. 

(2) Within two (2) business days after the date information regarding 
a newly hired employee is entered into the State New Hire Registry, the - 
Office of Child Support Enforcement shall transmit a notice to the 
employer directing the employer to withhold from the income of the 
employee an amount equal to the monthly or other periodic child 
support obligation, including any past due child support obligation, of 
the employee. 

(3) Within three (3) business days after the date information regard- 
ing a newly hired employee is entered into the State New Hire Registry, 
the Division of Workforce Services or its designated contractor shall 
furnish the information to the National Directory of New Hires. 

(4) On a quarterly basis, the State New Hire Registry shall furnish 
to the National Directory of New Hires extracts of reporting required to 
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be made to the United States Secretary of Labor concerning the wages 
and unemployment compensation paid to individuals by such dates, in 
such format, and containing such information as the United States 
Secretary of Health and Human Services shall specify in regulations. 

(5)(A) The Department of Human Services shall have access to 

information reported by employers pursuant to this section for the 

purpose of verifying eligibility for programs pursuant to 42 U.S.C. 

§ 1320b-7. 

(B) The Division of Workforce Services shall have access to infor- 
mation reported by employers pursuant to this section for purposes of 
administering the Division of Workforce Services’ programs. 

(C) The Workers’ Compensation Commission shall have access to 
information reported by employers pursuant to this section for 
purposes of administering the workers’ compensation programs. 
(d)(1) The Division of Workforce Services shall directly or by contract 

conduct automated comparisons of the Social Security numbers re- 
ported by employers and the Social Security numbers appearing within 
records of the Office of Child Support Enforcement for cases being. 
enforced under the Title IV-D State Plan. 

(2) When an information comparison reveals a match with respect to 
the Social Security number of an individual required to provide child 
support under a support order, the State New Hire Registry shall 
immediately provide the Office of Child Support Enforcement with the 
name, address, and Social Security number of the employee to whom 
the Social Security number is assigned and the name, address, and 
federal employer identification number of the employer. 

(e) The Office of Child Support Enforcement shall use information 
received pursuant to subsection (d) of this section to locate individuals 
for purposes of establishing paternity and establishing, modifying, and 
enforcing child support obligations and may disclose that information 
to its agents under contract for purposes connected to the administra- 
tion of the Title IV-D Child Support Program. 

(f) All information gathered and maintained by the State New Hire 
Registry 

(i) Shall be held confidential and be utilized solely for the purposes 
authorized in this section; and 

(2) Is an exception to the open public record requirements of the 
Freedom of Information Act of 1967, § 25-19-101 et seq. | 

(g) To the maximum extent allowable, all expenses associated with 
the development and operation of the State New Hire Registry shall be 
reimbursed through available funding under the Title IV-D Child 
Support Program. 


History. Acts 1997, No. 1276, § 2; substituted “Division of Workforce Ser- 
2009, No. 802, § 13; 2013, No. 956, § 8; vices” for “Department of Workforce Ser- 
2019, No. 910, §§ 318-322. - vices” throughout the section. 

Amendments. The 2019 amendment 
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SUBCHAPTER 10 — UNEMPLOYMENT Trust Funp Financinc Act or 2011 


SECTION. 

11-10-1006. Election. [Effective January 
1, 2022.) 

11-10-1017. Unemployment 
assessment. 


obligation 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 
classification of cabinet-level department 


SECTION. 

11-10-1018. Division of Workforce Ser- 
vices — Bond Financing 
Trust Fund. 


secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the’ 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019.” 
Acts 2021, No. 610, § 41: Jan. 1, 2022. 


11-10-1006.. Election. [Effective January 1, 2022.] 


(a1) Arkansas Unemployment Trust Fund Bonds shall not be 
issued under this subchapter unless the issuance of bonds has been 
approved by a majority of the qualified electors of the state voting on 
the question at a statewide election called by proclamation of the 
Governor as provided under § 11-10-1005. 

(2)(A) An election under this section may be held on a date under 


§ 7-11-205. 


(B)G) If a special election is held on the date of the presidential 
preferential primary election, preferential primary election, or gen- 
eral primary election, the issue or issues to be voted upon at the 
special election shall be included on the ballot of each political party. 

(ii) However, separate ballots containing only the issue or issues to 
be voted upon at the special election shall be prepared and made 
available to voters requesting a separate ballot. 

(iii) A voter shall not be required to vote in a political party’s 
presidential preferential primary election, preferential primary elec- 
tion, or general primary election in order to be able to vote in the 


special election. 


(b)(1) Notice of the election shall be: 
(A) Published by the Secretary of State in a newspaper of general 
circulation in the state at least thirty (30) days prior to the election; 


and 


(B) Mailed to each county board of election commissioners and the 
sheriff of each county at least sixty (60) days prior to the election. 
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(2) The notice of election shall state that the election is to be held for 

the purpose of submitting to the people the following proposition in 
substantially the following form: 
“Authorizing the Arkansas Development Finance Authority to issue 
Arkansas Unemployment Trust Fund Bonds (the ‘Bonds’) in a total 
principal amount not to exceed five hundred million dollars 
($500,000,000). If approved, the bonds may be issued in one (1) or more 
series for the purpose of repaying the principal of and interest on 
advances from the federal trust fund under Title XII of the Social 
Security Act, 42 U.S.C. § 1321, paying the costs of issuance of the bonds 
including without limitation the costs of bond insurance or other credit 
enhancement, paying unemployment benefits by depositing bond pro- 
ceeds into the Unemployment Compensation Fund, providing a debt 
service reserve, and paying capitalized interest on the bonds for a 
period not to exceed two (2) years. 

The bonds shall be payable from certain designated revenues. Under 
the Unemployment Trust Fund Financing Act of 2011, (‘the Bond Act’), 
the bonds will be repaid from an unemployment obligation assessment 
imposed on employers. The bonds shall be issued under the authority of 
and the terms set forth in the Bond Act. 

The unemployment obligation assessment shall be based on the 
ageregate principal amount of bonds issued for nonrefunding purposes 
and shall be determined by multiplying the employer’s contribution 
rate in effect on the date that the Governor issues a proclamation 
calling an election on the issuance of the bonds for employers with 
accounts as of such date and the employer’s contribution rate as of the 
employer’s liability date for employers establishing accounts after the 
date of the proclamation by: 

(a) 25% if the aggregate principal amount of bonds issued is 
$350,000,000 or less; 

(b) 30% if the aggregate principal amount of bonds issued is 
$350,000,001 to $400,000,000; 

(c) 33.5% if the aggregate principal amount of bonds issued is 
$400,000,001 to $450,000,000; and 

(d) 37.5% if the aggregate principal amount of bonds issued is 
$450,000,001 to $500,000,000.” 

(c) The ballot title shall be “Issuance of Arkansas Unemployment 
Trust Fund Bonds, and levy and pledge of an unemployment obligation 
assessment”. On each ballot there shall be printed the title, the 
proposition set forth in subdivision (b)(2) of this section, and the 
following: 

“FOR issuance of Arkansas Unemployment Trust Fund Bonds in an 
amount not to exceed $500,000,000, and levy and pledge of an unem- 
ployment obligation assessment ............ 0... cee eee ee eee eee eee eee neeees [ ]” 

“AGAINST issuance of Arkansas Unemployment Trust Fund Bonds 
in an amount not to exceed $500,000,000, and levy and pledge of an 
unemployment obligation assessment .................cceeeeeeneeeeeneeees []” 

(d) The notice and ballot shall contain a definition of “employer’s 
contribution rate” as described in §§ 11-10-704 and 11-10-705. 
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(e)(1). Each county board of election commissioners shall hold and 
conduct the election and may take any action with respect to the 
appointment of election officials and other matters as required by the 
laws of the state. 

(2)(A) The vote shall be canvassed and the result of the vote declared 

in each county by the board. 

(B). Within ten (10) days after the date of the election, the results 
shall be: certified by the boards to the Secretary of State, who shall 
tabulate all returns received and certify to the Governor the total-vote 
for and against the proposition submitted pursuant to this subchap- 
ter. 

(f)(1) The result of the election shall be proclaimed by the Governor 
by the publication of a proclamation one (1) time in a newspaper of 
general circulation in the State of Arkansas. 

(2) The results as proclaimed shall be conclusive unless a complaint 
challenging the proclaimed results is filed in Pulaski County Circuit 
Court within thirty (30) days after the date of the publication. 

(g)(1) If a majority of the qualified electors voting on the proposition 
vote in favor of the proposition, the Arkansas Development Finance 
Authority shall proceed with the issuance of the bonds in the manner 
and on the terms set forth in this subchapter. 

(2) If a majority of the qualified electors voting on the proposition 
vote against the issuance of the bonds, the Arkansas Development 
Finance Authority shall have no authority to issue bonds. 

(h) Subsequent elections may be called by the Governor if the 
proposition fails, but each such subsequent election may be held no 
earlier than six (6) months after the date of the preceding election. 


History. Acts 2011, No. 1125, § 1; 2021, rewrote (a)(2)(A); deleted former (a)(2)(B) 
No. 610, § 11. and (a)(2)(C), and redesignated former 
Publisher’s Notes. For text of section (a)(2)(D) as (a)(2)(B); and deleted former 
effective until January 1, 2022, see the (a)(2)(E). 
bound volume. Effective Dates. Acts 2021, No. 610, 
Amendments. The 2021 amendment § 41: Jan. 1, 2022. 


11-10-1017. Unemployment obligation assessment. 


(a)(1)(A) Except employers that have made an election to reimburse 
the Unemployment Compensation Fund under § 11-10-713(c), each 
employer shall pay a separate and additional assessment, to be 
known as the “unemployment obligation assessment”, on wages paid 
by that employer with respect to employment in addition to the 
contributions, stabilization and extended benefits taxes, and advance 
interest taxes levied under §§ 11-10-703 — 11-10-708. 

(B) The unemployment obligation assessment shall be based on 
the aggregate principal amount of bonds issued for. nonrefunding 
purposes and shall be determined by multiplying the employer’s 
contribution rate as described in §§ 11-10-704 and 11-10-705 and in 
effect on the date that the Governor issues a proclamation calling an 
election on the issuance of the bonds for employers with accounts as 
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of such date and in effect as of the employer’s liability date for 

employers establishing accounts after the date of the proclamation, 

by: 

(i) Twenty-five percent (25%) if the aggregate principal amount of 
bonds issued is three hundred fifty million dollars ($350,000,000) or 
less; | 

(ii) Thirty percent (30%) if the aggregate principal amount of 
bonds issued is three hundred fifty million one dollars ($350,000,001) 
to four hundred million dollars ($400,000,000); 

(iii) Thirty-three and five-tenths percent (33.5%) if the aggregate 
principal amount of bonds issued is four hundred million one dollars 
($400,000,001) to four hundred fifty million dollars ($450,000,000); 
and , 

(iv) Thirty-seven and five-tenths percent (37.5%) if the aggregate 
principal amount of bonds issued is four hundred fifty million one 
dollars ($450,000,001) to five hundred million dollars ($500,000,000). 

(C)G) The effective date of the unemployment obligation assess- 
ment shall be the first day of the calendar quarter immediately 
following the month in which the Secretary of State certifies the vote 
of the voters approving the unemployment obligation assessment and 
the issuance of the bonds under this subchapter. 

(ii) The unemployment obligation assessment is effective until the 
end of the quarter immediately following the repayment of all bonds 
authorized under this subchapter. 

(2)(A) This unemployment obligation assessment shall not be cred- 

ited to the separate account of any employer. 

(B) The unemployment obligation assessment shall be levied and 
collected in the same manner as contributions and shall be subject to 
the same penalty and interest, collection, impoundment, priority, 
lien, certificate of assessment, and assessment provisions and proce- 
dures under §§ 11-10-716 — 11-10-722. 

(b)(1) Receipts from the unemployment obligation assessment and 
any penalty and interest on the unemployment obligation assessment 
shall be deposited into the Unemployment Compensation Fund Clear- 
ing Account. 

(2) At least once each month, deposits of the unemployment obliga- 
tion assessment payment and any interest and penalty payments 
applicable to the unemployment obligation assessment shall be depos- 
ited into the Division of Workforce Services’ Bond Financing Trust 
Fund. 

(c) Debt service on the bonds shall be paid in a timely manner and 
shall not be paid directly or indirectly by an equivalent reduction in 
unemployment contributions or taxes imposed under: 

(1) Sections 11-10-701 — 11-10-715; or 

(2) Section 11-10-801 et seq. | 

(d) The unemployment obligation assessment may be used to: 

(1) Repay the principal of and interest on advances from the federal 
trust fund under Title XII of the Social Security Act, 42 U.S.C. § 1321; 
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(2) Pay the costs of issuance of the bonds, including without limita- 
tion the costs of bond insurance or other credit enhancement; 

(3) Pay unemployment benefits by depositing bond proceeds into the 
Unemployment Compensation Fund; 

(4) Provide a debt service reserve; and 

(5) Pay capitalized interest on the bonds for a period not to exceed 
two (2) years. 

(e) The Director of the Division of Workforce Services shall promul- 
gate rules to carry out the provisions of this section. 

(f) Upon retirement of all bonds, the following shall be transferred to 
the Unemployment Compensation Fund: 

(1) Surplus unemployment obligation assessment collections; and 

(2) Delinquent taxes, penalties, or interest due under the unemploy- 
ment obligation assessment. 


History. Acts 2011, No. 1125,§ 1;2019, “Department of Workforce Services Bond 
No. 910, §§ 323, 324. Financing Trust Fund” in (b)(2); and sub- 

Amendments. The 2019 amendment _ stituted “Director of the Division of Work- 
substituted “Division of Workforce Ser- force Services” for “Director of the Depart- 
vices’ Bond Financing Trust Fund” for ment of Workforce Services” in (e). 


11-10-1018. Division of Workforce Services — Bond Financing 
Trust Fund. d 


(a)(1) There is established on the books of the Division of Workforce 
Services a special restricted fund to be known as the “Bond Financing 
Trust Fund”, to be maintained and administered by the division under 
this subchapter for the purposes stated in this subchapter. 

(2) The following shall be deposited into the Bond Financing Trust 
Fund: 

(A) Collections of the unemployment obligation assessment; and 
(B) Any penalties and interest with respect to the unemployment 
obligation assessment. 

(b) Moneys in the Bond Financing Trust Fund may be used to: 

(1) Pay debt service on the bonds; 

(2) Make refunds of the unemployment obligation assessment and 
interest and penalty payments that were erroneously paid; 

(3) Return moneys to the Unemployment Compensation Fund Clear- 
ing Account that may have been incorrectly identified and erroneously 
transferred to the Bond Financing Trust Fund; and 

(4) Purchase or redeem outstanding bonds. 

(c) The division shall maintain the Bond Financing Trust Fund at 
the Arkansas Development Finance Authority or at one (1) or more 
financial institutions within or outside the state. 

(d) Income from investment of moneys in the Bond Financing Trust 
Fund shall be deposited into and credited to the Bond Financing Trust 
Fund. 

(e)(1) All moneys received for, deposited into, or paid to the division 
for deposit into the Bond Financing Trust Fund: 
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(A) Are specifically declared to be cash funds restricted in their 
use; 

(B) Shall not be deposited into the State Treasury for the purposes 
of: 

(i) Arkansas Constitution, Article 5, § 29; 

(i) Arkansas Constitution, Article 16, § 12; 

(iii) Arkansas Constitution, Amendment 20; or 

(iv) Any other constitutional provision or statutory law; and 

(C) Shall be held and applied by the division and the Arkansas 

Development Finance Authority as agent for the division solely for 

the uses set forth in this subchapter. 

(2) Interest and other moneys received from the investment of 
moneys in the Bond Financing Trust Fund are cash funds restricted in 
their use and shall not be deposited into the State Treasury but shall be 
held and applied by the division and the Arkansas Development 
Finance Authority as agent for the division solely for the uses set forth 
in this subchapter. 

(f) Upon retirement of all bonds, the following shall be transferred to 
the Unemployment Compensation Fund: : 

(1) Surplus unemployment obligation assessment collections; and 

(2) Delinquent taxes, penalties, or interest due under the unemploy- 


ment obligation assessment. 


History. Acts 2011, No. 1125, § 1; 2019, 
No. 910, §§ 325-327. 

Amendments. The 2019 amendment 
substituted “Division of Workforce Ser- 


vices” for “Department of Workforce Ser- 
vices” in (a)(1); and substituted “division” 
for “department” throughout the section. 


CHAPTER 11 
EMPLOYMENT OFFICES AND AGENCIES 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 
2. Private EMPLOYMENT AGENCIES. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 
11-11-101. Recruitment of labor by for- 
eign labor agents. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 


operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 
classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 


11-11-101 LABOR AND INDUSTRIAL RELATIONS 274 


fiscal year to allow for implementation of 6343 of this act being necessary for the 
the new provisions at the beginning of the preservation of the public peace, health, 
fiscal year. Therefore, an emergency is_ and safety shall become effective on July 
declared to exist, and Sections 1 through 1, 2019.” 


11-11-101. Recruitment of labor by foreign labor agents. 


(a) No foreign labor agent, labor bureau or employment agency, or 
any other person shall enter this state and attempt to hire, induce, or 
take from this state any labor, singularly or in groups, for any purpose, 
whether or not a fee or charge is extracted from the worker, without 
first applying to the Director of the Division of Labor for a license to do 
so and filing with the director: 

(1) A statement as to where the labor is to be taken, for what 
purpose, for what length of time, and whether transportation is to be 
paid to and from the destination, if temporary; 

(2) Astatement of the financial standing of the employer desiring the 
labor; 

(3) An affidavit of authority to represent the employer 3 in this state; 
and 

(4) Whatever other information the director may require. | 

(b)(1) The director shall determine whether the person desiring the 
labor from this state is a labor agent, labor bureau, or employment 
agency and, if so, whether the applicant is qualified to be licensed under 
the laws of this state and according to the provisions of this section. 

(2) The director, after the investigation, may refuse to license or 
register the applicant until the applicant has complied wath the 
provisions of this section. 

(3) The applicant shall, in the event of unfavorable action by the 
director, have the right of appeal to the proper court. 

(c) This section is cumulative to all existing laws affecting the hiring 
or employment of labor. | 


History. Acts 1949, No. 272, §§ 1, 2; substituted “Director of the Division of 
A.S.A. 1947, §§ 81-1011, 81-1012; Acts Labor” for “Director of the Department of 


2019, No. 910, § 5367. Labor” in the introductory language of (a). 
Amendments. The 2019 amendment 


SUBCHAPTER 2 — PrRivaTE EMPLOYMENT AGENCIES 


SECTION. SECTION. 
11-11-202. Definitions. 11-11-210. fiiSloyitent counselor’s _ li- 
11-11-2038. Penalty. cense — Application — 
11-11-204. Director and division — Pow- Qualifications. 
ers and duties. 11- 11- 211. Agency manager license — Ap- 
11-11-208. License required — Penalties. plication — Qualifications. 
11-11-209. Certificate of exemption re- 11-11-212. Employment agency license — 
quired for certain organi- Application — Qualifica- 


zations. tions. 
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SECTION. 


11-11-213. 


11-11-214. 
11-11-215. 
11-11-216. 
11-11-218. 
11-11-219. 
11-11-220. 


11-11-221. 


EMPLOYMENT OFFICES AND AGENCIES 


Employment agency license — 
Bond required — Action on 
the bond. 

Investigation of license appli- 
cant by director. 

Employment agency license — 
Scope — Change of license. 

Examination for licenses. 

Temporary licenses. 

Renewal of licenses. 

Cessation of business by li- 
censee. 

Issuance, refusal, suspension, 


SECTION. 


11-11-222. 


11-11-223. 


11-11-225. 


11-11-227. 


11-11-228. 


11-11-229. 


11-11-202 


Refusal, suspension, or revo- 
cation of license — Notice 
and hearing. 

Judicial review of director’s 
administrative orders. 
Miscellaneous restrictions and 

requirements. 

Fee restrictions and require- 
ments. 

Filing of fee schedule, forms, 
and contracts required. 

Records required. 


or revocation of license — 
Grounds. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019.” 


11-11-202. 


As used in this subchapter, unless the context otherwise requires: 

(1) “Agency manager” means the individual designated by the em- 
ployment agency to conduct the general management, administration, 
and operation of a designated employment agency office. Every employ- 
ment agency must maintain a licensed agency manager at each of its 
separate office locations; 

(2) “Applicant” except when used to describe an applicant for an 
employment agency or agency manager’s or counselor’s license means 
any person, whether employed or unemployed, seeking or entering into 
an arrangement for employment or change of employment through the 
medium or service of an vemployment agency; 

(3) [Repealed.] 

(4) [Repealed.] 

(5) “Employee” means a person performing or seeking to perform 
work or service of any kind or character for compensation; 

(6) “Employer” means a person employing or seeking to employ a 
person for compensation; 


Definitions. 
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(7A) “Employment agent” or “employment agency” means any 
person engaged for hire, compensation, gain, or profit in the business 
of furnishing persons seeking employment with information or other 
service enabling the persons to procure employment by or through 
employers or furnishing any other person who may be seeking to 
employ or may be in the market for help of any kind with information 
enabling the other person to procure help. 

(B) However, “employment agent” or “employment agency” does 
not mean: 

(i) Any person who prepares resumes for individuals for employ- 
ment purposes if the person who prepares the resumes does not refer 
or purport to refer prospective employees to employers or employers 
to prospective employees, does not represent himself or herself as an 
employment agency, or does not have any financial connection with 
any employment agency; 

(ii) Any person who employs individuals to render part-time or 
temporary services to, for, or under the direction of a third person if 
the person employing the individuals, in addition to paying wages or 
salaries, pays federal Social Security taxes and state and federal 
unemployment insurance and secures work-service to, for, or under 
the direction of a third person; 

(iii) Any bona fide nursing school, nurses’ registry, management 
consulting firm, business school, or vocational school whose primary 
function and purpose is training and education, except that if such an 
organization charges a fee, directly or indirectly, for job placement of 
individuals, the organization shall be an employment agency within 
the meaning of this subchapter; 

(iv) A labor organization; 

(v) Any person who publishes advertisements placed and paid for 
by a third person seeking employment or an employee, provided that 
the person does not procure or offer to procure employment or 
employees; or 

(vi) Any person who contracts with an employer to recruit employ- 
ees for the employer without charge to the prospective employee; 
(8) “Employment counselor” means an employee of any employment 

agency who interviews, counsels, or advises applicants or employers, or 
both, on employment or allied problems or who makes or arranges 
contracts or contacts between employers and employees. The term 
“employment counselor” includes employees who solicit orders for 
employees from prospective employers; 

(9) “Fee” shall mean anything of value, including any money or other 
valuable consideration exacted, charged, collected, or received, directly 
or indirectly, or paid or contracted to be paid for any services or act by 
an employment agency; and 

(10) “Person” means any individual, company, firm, association, 
partnership, or corporation. 
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History. Acts 1975, No. 493, § 2; 1977, Amendments. The 2019 amendment 
No. 390, § 1;A.S.A. 1947, § 81-1014;Acts repealed the defined terms “department” 
1989, No. 750, § 1; 1997, No. 485, § 1; and “director”. 

2019, No. 910, § 5368. 


11-11-203. Penalty. 


(a) The Director of the Division of Labor shall have authority to 
impose a fine of not less than twenty-five dollars ($25.00) nor more than 
five hundred dollars ($500) for violation of the provisions of this 
subchapter by an employment agency or its employees or agents. 

(b) The director shall notify the employment agency in writing of the 
reasons for imposition of a fine and at that time shall make available to 
the employment agency a signed written statement by any individual 
having filed a complaint with the director relative to the matter for 
which a fine has been imposed by the director. 

(c) The agency shall have the right to a hearing before the director 
and the right to judicial review provided by § 11-11-223 with respect to 
the fine. 


History. Acts 1975, No. 493, § 9;A.S.A. . substituted “Director of the Division of 
1947, § 81-1021; Acts 2019, No. 910, Labor” for “Director of the Department of 
§ 5369. Labor” in (a). 

Amendments. The 2019 amendment 


11-11-204. Director and division — Powers and duties. 


(a) It shall be the duty of the Division of Labor, and it shall have the 
power, jurisdiction, and authority to administer and enforce the provi- 
sions of this subchapter. 

(b) The Director of the Division of Labor shall have the power, 
jurisdiction, and authority to issue licenses to employment agencies, 
agency managers, and counselors and to refuse to issue, revoke, or 
suspend the licenses when, after due investigation, and in compliance 
with the procedures set forth in §§ 11-11-221 and 11-11-222, the 
director finds that the applicant is for good and sufficient cause unfit to 
be an employment agent, agency manager, or counselor within the 
meaning of this subchapter or any rules or orders lawfully promulgated 
under this subchapter. 

(c)(1) Complaints against any person, employment agent, agency 
manager, or counselor may be made to the division orally or in writing. 

(2) The director shall have the power to compel attendance of 
witnesses by issuance of subpoenas, administer oaths, direct production 
of documents and records, and direct taking of testimony and evidence 
concerning all matters within the jurisdiction of the division. 

(3) The director may order testimony to be taken by deposition in any 
proceeding pending before the division at any stage of the proceeding. 

(4) The director or his or her duly authorized agent shall at all 
reasonable times have access to, for the purpose of examination and 
copying, the books, records, papers, and documents of any person being 
investigated or proceeded against under the provisions of this subchap- 
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ter, so long as the books, records, papers, or documents sought to be 
inspected or copied are reasonably related to the investigation or 
proceeding being conducted by the director. 

(5) The director or his or her authorized agent shall, upon applica- 
tion of any party to proceedings before the director, issue to the party 
subpoenas requiring the attendance and testimony of witnesses or the 
production of any books, records, papers, or documents reasonably 
related to issues involved in proceedings before the director or an 
investigation conducted by the director. 

(6) If any person in proceedings before the director or in investiga- 
tions conducted by the director disobeys or resists any lawful order or 
process issued by the director or his or her authorized agents, or fails to 
produce, after being lawfully directed to do so, any book, paper, record, 
or document, or refuses to appear and testify after being subpoenaed to 
do so, the director shall certify the facts to any court of competent 
jurisdiction in the state or to the Pulaski County Circuit Court. 

(7) The court shall have authority to conduct hearings and punish 
any person for failure or refusal to testify or produce books, papers, 
documents, or records subpoenaed or ordered by the director as though 
the conduct constituted contempt of court. 

(8) Witnesses summoned by the director or his or her authorized 
agent shall be paid the same fees and mileage paid to witnesses in the 
courts of this state. 

(d)(1) The director may prescribe such rules for the conduct of the 
business of private employment agencies as necessary to implement 
this subchapter. 

(2) These rules shall have the force and effect of law and shall be 
enforced by the director in the same manner as the provisions of this 
subchapter. - 

(3) Adoption of rules pursuant to this subsection shall be carried out 
in compliance with the Arkansas Administrative Procedure Act, § 25- 
15-201 et seq. 

(e) The division shall have authority to investigate employment 
agents, agency managers, and counselors. The division shall have the 
right to examine records required by law to be kept and maintained by 
employment agents, agency managers, and counselors and to examine 
the offices where the business is or shall be conducted by them. 

(f) The division may seek to recover in a court of competent jurisdic- 
tion fees charged or collected in violation of this subchapter. 


History. Acts 1975, No. 493, § 9;A.S.A. 
1947, § 81-1021; Acts 2007, No. 827, 
§ 126; 2009, No. 405, § 1; 2019, No. 315, 
§§ 835-837; 2019, No. 910, § 5370. 

Amendments. The 2019 amendment 
by No. 315 deleted “regulations” following 
“rules” in (b); and deleted “and regula- 
tions” following “rules” in (d)(1) and (d)(3). 


The 2019 amendment by No. 910 sub- 
stituted “Division of Labor” for “Depart- 
ment of Labor” in (a); substituted “Direc- 
tor of the Division of Labor” for “Director 
of the Department: of Labor” in (b); and 
substituted “division” for “department” in 
the section heading and throughout the 
section. 
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11-11-208. License required — Penalties. 


(a) No person shall engage in the business of or act as an employ- 
ment agent, agency manager, or counselor unless he or she first obtains .- 
a license from the Division of Labor. 

(b)(1)(A) Any person who shall engage in the business of or act as an 

employment agent, agency manager, or counselor without first pro- 

curing a license is guilty of a misdemeanor. 

(B) He or she shall be punished by a fine of not less than fifty 
dollars ($50.00) and not more than two hundred fifty dollars ($250) 
for each day of acting as an employment agent, agency manager, or 
counselor without a license or by imprisonment for not more than 
three (3) months, or by both. 

(2) In addition to the penalties described in subdivision (b)(1) of this 
section, upon petition of the Director of the Division of Labor, any court 
in the state having the statutory power to enjoin or restrain shall have 
jurisdiction to restrain and enjoin any person who engages in the 
business of or acts as an employment agent, agency manager, or 
counselor without having first procured a license for so engaging or 
acting. 


History. Acts 1975, No. 498, § 4; 1977, Amendments. The 2019 amendment 
No. 390, § 2;A.S.A. 1947, § 81-1016; Acts substituted “Division of Labor” for “De- 
2019, No. 910, § 5371. partment of Labor” in (a). 


11-11-209. Certificate of exemption required for certain organi- 
zations. 


(a) Bona fide nursing schools, nurses’ registries, management con- 
sulting firms, business schools, vocational schools whose primary 
function and purpose is training and education, and resume services 
shall obtain from the Director of the Division of Labor a certificate of 
exemption from the requirements of this subchapter. 

(b) In connection with issuance of a certificate of exemption and with 
respect to an organization’s continued eligibility for a previously issued 
certificate of exemption, the director shall have those investigative 
powers conferred by § 11-11-204. 


History. Acts 1975, No. 493, § 2; 1977, substituted “Director of the Division of 
No. 390, § 1;A.S.A. 1947, § 81-1014; Acts. Labor” for “Director of the Department of 
2019, No. 910, § 5372. Labor” in (a). 

Amendments. The 2019 amendment 


11-11-210. Employment counselor’s license — Application — 
Qualifications. 


(a) To be eligible for application for an employment counselor’s 
license, the applicant shall be: 

(1) A citizen of the United States; 

(2) Of good moral character; 
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(3) A person whose license has not been revoked within two (2) years 
from the date of application; and 

(4) Able to demonstrate business integrity. 

(b)(1) Every applicant for an initial license for employment counselor 
shall file with the Division of Labor a written application on a form 
prescribed and furnished by the Director of the Division of Labor. 

(2) The applicant shall file at least two (2) letters of character 
reference from persons of reputed business or professional integrity. 

(3) This application shall contain information prescribed by the 
director. 


History. Acts 1975, No. 493, § 5;A.S.A. substituted “Division of Labor” for “De- 
1947, § 81-1017; Acts 2019, No. 910, partment of Labor” and “Director of the 
$5873. Division of Labor” for “Director of the 

Amendments. The 2019 amendment Department of Labor” in (b)(1). 


11-11-211. Agency manager license — Application — Qualifica- 
tions. 


(a) To be eligible to apply for a license to act as an agency manager, 
the applicant shall be: 

(1) A citizen of the United States; 

(2) Of good moral character; 

(3) At least twenty-one (21) years of age; 

(4) A person whose license has not been revoked within two (2) years 
from the date of the application; 

(5) A person who has completed the twelfth grade, except that the 
Director of the Division of Labor may establish proof necessary to him 
or her that the applicant is possessed of a twelfth-grade education in 
terms of intellectual competency, judgment, and achievement; and 

(6) A person who demonstrates business integrity, financial respon- 
sibility, and judgment. 

(b)(1) Every applicant for an initial license for agency manager shall 
file with the Division of Labor a written application on a form pre- 
scribed and furnished by the director. 

(2) The applicant shall file at least two (2) letters of character 
reference from persons of reputed business or professional integrity. 

(3) This application shall contain information prescribed by the 
director. 


History. Acts 1975, No. 493, § 5;A.S.A. Labor” for “Director of the Department of 
1947, § 81-1017; Acts 2019, No. 910, Labor” in (a)(5); and substituted “Division 


§§ 5374, 5375. of Labor” for “Department of Labor” in 
Amendments. The 2019 amendment  (h)(1). . 
substituted “Director of the Division of 


11-11-212. Employment agency license — Application — Quali- 
fications. 


(a) To be eligible to apply for a license to operate an Serene 
agency, the applicant shall be: 
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(1) A citizen of the United States; 

(2) Of good moral character; 

(3) At least twenty-one (21) years of age; 

(4) Aperson whose license has not been revoked within two (2) years 
from the date of the application; 

(5) A person who has completed the twelfth grade, except that the 
Director of the Division of Labor may establish proof necessary to him 
or her that the applicant is possessed of a twelfth-grade education in 
terms of intellectual competency, judgment, and achievement; and 

(6) A person who demonstrates business integrity, financial respon- 
sibility, and judgment. 

(b)(1) Every applicant for an initial employment agency license and 
every applicant for a renewal license shall file with the Director of the 
Division of Labor a completed application on a form prescribed and 
furnished by the Director of the Division of Labor. 

(2)(A) The application shall be signed by the applicant and sworn to 

before anyone qualified by law to administer oaths. 

(B) Ifthe applicant is a corporation, the application shall state the 
names and home addresses of all shareholders, officers, and directors 
of the corporation and shall be signed and sworn to by the president, 
treasurer, and secretary thereof. 

(C) Ifthe applicant is a partnership, the application shall state the 
names and home addresses of all partners therein and shall be signed 
and sworn to by all of them. 

(3). The applicant shall file at least two (2) letters of character 
reference from persons of reputed business or professional integrity. 

(4) This application shall also contain such other information as the 
Director of the Division of Labor may prescribe. 


History. Acts 1975, No. 493, § 5;A.S.A. substituted “Director of the Division of 
1947, § 81-1017; Acts 2019, No. 910, Labor” for “Director of the Department of 
§ 5376. Labor” in (a)(5). 

Amendments. The 2019 amendment 


11-11-213. Employment agency license — Bond required — Ac- 
tion on the bond. 


(a)(1) Every application for issuance or renewal of an employment 
agency’s license shall be accompanied by a bond in the sum of five 
thousand dollars ($5,000) with a duly licensed surety company or 
companies authorized to do business in this state. 

(2) The terms and conditions of the bond shall be approved by the 
Director of the Division of Labor. 

(3) The bond shall be conditioned that the employment agency and 
each member, employee, shareholder, director, or officer of a person, 
firm, partnership, corporation, or association operating as the employ- 
ment agency will not violate the provisions of this subchapter or violate 
rules or orders lawfully promulgated by the director or violate the terms 
of any contract made by the employment agent in the conduct of its 
business. 
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(b)(1) If any person shall be aggrieved by the misconduct of any 
licensee, that person may maintain an action in his or her own name 
upon the bond of the employment agency in any court of competent 
jurisdiction or in the Pulaski County Circuit Court. 

(2)(A) All claims shall be assignable, and the assignee shall be 

entitled to the same remedies upon the bond of the licensee as the 

person aggrieved would have been entitled to if the claim had not 
been assigned. 

(B) Any claim so assigned may be enforced in the name of the 
assignee. 

(3) Any remedies given by this section shall not be exclusive of any 
other remedy that would otherwise exist. 

(c) Action on the bond required by this section may be maintained by 
the director in the name of the state in any court of competent 
jurisdiction or in the Pulaski County Circuit Court, for the benefit of 
any person or persons aggrieved by the misconduct of the licensee. 

(d)(1) If any licensee fails to file a new bond with the Division of 
Labor within thirty (30) days after notice of cancellation by the surety 
of the bond required by this section, the license issued to the principal 
under the bond is suspended until such time as a new surety bond is 
filed with and approved by the director. 

(2) A person whose license is suspended pursuant to this subsection 
shall not carry on the business of an employment agency during the 
period of the suspension. 


History. Acts 1975, No. 493, § 6;A.S.A. The 2019 amendment by No. 910 sub- 
1947, § 81-1018; Acts 2019, No. 315, _ stituted “Director of the Division of Labor” 
§ 838; 2019, No. 910, §§ 5377, 5378. for “Director of the Department of Labor” 

Amendments. The 2019 amendment jn (a)(2); and substituted “Division of La- 


by No. SLO deleted “regulations” following bor” for “Department of Labor” in (d)(1). 
“rules” in (a)(3). 


11-11-214. Investigation of license applicant by director. 


(a) Upon filing of an application for a license as provided in this 
subchapter, the Director of the Division of Labor shall cause an 
investigation to be made regarding the character, business integrity, 
and financial responsibility of the license applicant. 

(b) The director shall also determine the suitability or unsuitability 
of the applicant’s proposed office location. 

(c) An application for an employment agency’s, agency manager’s, or 
employment counselor’s license shall be rejected by the director if it is 
found that any person named in the license application is not of good 
moral character, business integrity, or financial responsibility or if 
there is good and sufficient reason within the meaning and purpose of 
this subchapter for rejecting the application. 
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History. Acts 1975, No. 493,§ 5;A.S.A. substituted “Director of the Division of 
1947, § 81-1017; Acts 2019, No. 910, Labor” for “Director of the Department of 
§ 5379. Labor” in (a). 

Amendments. The 2019 amendment 


11-11-215. Employment agency license — Scope — Change of 
license. 


(a1) An employment agent’s license issued pursuant to this sub- 
chapter shall protect only those persons to whom it is issued and only 
the location for which it is issued. 

(2) A separate license shall be required for each separate office 
location operated by an employment agency. 

(3) No license shall be valid to protect any business transacted under 
any name other than that designated in the license. 

(b) No employment agent shall permit any person not mentioned in 
the license or license application to become a member, officer, director, 
shareholder, or partner in the conduct of the business of the employ- 
ment agent unless written consent of the Director of the Division of 
Labor and written consent of the surety on the bond required by this 
subchapter shall first be obtained. 

(c) The location of an employment agency shall not be changed 
without written consent from the Director of the Division of Labor, and 
a new license application shall be required for any change of office 
location in excess of twenty-five (25) miles. 

(d) A charge of ten dollars ($10.00) shall be made by the Division of 
Labor for the recording of authorization for each change of office 
location authorized by this section. | 7 


History. Acts 1975, No. 493,§ 7;A.S.A. substituted “Director of the Division of 
1947, § 81-1019; Acts 2019, No. 910, Labor” for “Director of the Department of 
§§ 5380, 5381. Labor” in (b); and substituted “Division of 

Amendments. The 2019 amendment Labor” for “Department of Labor” in (d). 


11-11-216. Examination for licenses. 


(a)(1)(A) Before the Director of the Division of Labor issues a license 

to an applicant for a permanent employment agent’s, permanent 

agency manager’s, or permanent counselor’s license, the applicant 
shall be required to successfully complete a written examination 
prepared by the director. 

(B) The examination shall establish the competency of the applicant 
to: 

(i) Operate and conduct an employment agency; or 
(ii) Perform service as an agency manager or counselor for the 
agency. 

(2) No examination shall be required for renewal of any license 
issued pursuant to this subchapter unless the license has been sus- 
pended, revoked, or submitted late, causing the application to be 
treated as a new application. 
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(b) The Division of Labor shall hold examinations at such times and 
places as it shall reasonably determine, except that examinations shall 
be given to license applicants at least once every sixty (60) days. 

(c)(1) An examination fee of five dollars ($5.00) shall be paid by each 
applicant in addition to the license fee. 

(2) The examination fee shall be retained by the division, whether or 
not the applicant successfully completes the examination. 

(3) The examination fee shall be forfeited if the applicant does not 
take the examination within three (3) months of the application date. 


History. Acts 1975, No. 493, § 10; Labor” for “Director of the Department of 
A.S.A. 1947, § 81-1022; Acts 2007, No. Labor” in (a)(1)(A); substituted “Division 
827, § 128; 2019, No. 910, §§ 5382-5384. of Labor” for “Department of Labor” in (b); 

Amendments. The 2019 amendment and substituted “division” for “depart- 
substituted “Director of the Division of ment” in (c)(2). 


11-11-218. Temporary licenses. 


(a)(1) The Director of the Division of Labor shall have authority to 
issue a temporary license for operation of a private employment agency, 
which shall be valid for no more than ninety (90) days, upon submission 
by the applicant for the license of: 

(A) A properly completed application form furnished and approved 
by the director; 

(B) Submission of evidence of the applicant’s compliance with the 
bonding requirements of this subchapter; and 
aK Payment of a temporary license fee of one hundred dollars 

($100). 

(2) The temporary license may be issued only if, after investigation, 
it reasonably appears that the applicant will meet the qualifications for 
a permanent private employment agency license. 

(b)(1) The director shall have authority to issue temporary licenses 
for agency managers and employment counselors, which shall be valid 
for no more than ninety (90) days, upon submission by the applicant for 
such license of: 

(A) A properly completed application form, furnished and ap- 
proved by the director; and 
(B) Payment of a temporary license fee of ten dollars ($10.00). 

(2) The temporary licenses for agency managers and employment 
counselors may be issued only if, after investigation, it reasonably 
appears that the applicant will meet the qualifications for a permanent 
license as agency manager or employment counselor. 

(3) Temporary licenses issued to agency managers and employment 
counselors are nontransferable and are automatically rescinded upon 
suspension or termination of the employment of the agency manager or 
employment counselor. 

(4) The director shall approve or reject an application for a tempo- 
rary agency manager’s license or temporary employment counselor’s 
license within five (5) days after receipt of a properly completed 
application for the license. 
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History. Acts 1975, No. 493, § 5;A.S.A.° substituted “Director of the Division of 
1947, § 81-1017; Acts 2019, No. 910, Labor” for “Director of the Department of 
§ 5385. Labor” in the introductory language of 

Amendments. The 2019 amendment  (a)(1). 


11-11-219. Renewal of licenses. 


(a) Every license issued pursuant to this subchapter shall remain in 
force for one (1) year from the date of issue or until the end of the state’s 
fiscal year, whichever occurs first, unless the license has been revoked 
pursuant to the provisions of this subchapter. 

(b) Applications for renewal of all licenses provided by this subchap- 
ter must be filed with the Director of the Division of Labor no later than 
thirty (30) days prior to expiration of the license. 

(c) Any licensee who fails to renew a license by the expiration date 
shall be automatically suspended from the right to engage in the 
activity authorized by the license until the license is renewed. 

(d) Every application for renewal of a license must be accompanied 
by payment of the required license fee and evidence of EN with 
the bonding requirements of this subchapter. 


History. Acts 1975, No. 493, § 8;A.S.A. substituted “Director of the Division of 
1947, § 81-1020; Acts 2019, No. 910, Labor” for “Director of the Department of 
§ 5386. Labor” in (b). 

Amendments. The 2019 amendment 


11-11-220. Cessation of business by licensee. 


(a)(1) If an employment agent ceases business operations, the agent 
shall, as soon as reasonably possible, notify the Division of Labor and 
shall deliver or forward by mail the agent’s license to the division. 
Failure to give notice, or failure to deliver such employment agent’s 
license, shall be a violation of § 11-11-208. 

(2)(A) When one (1) or more individuals, on the basis of whose 

qualifications an agency license has been obtained, ceases to be 

connected with the licensed business for any reason whatsoever, the 
agency business may be carried on for a temporary period not to 
exceed thirty (30) days, under such terms and conditions as the 

Director of the Division of Labor shall provide by rule for the orderly 

closing of the business or the replacement and qualification of a new 

member, partner, or corporate officer, director, or shareholder. 

(B) The agency’s authorization to continue to do business under 
this subchapter beyond the thirty-day period provided in this subdi- 
vision (a)(2) shall be contingent upon approval by the Director of the 
Division of Labor of any new member, principal, partner, officer, 
director, or shareholder. 

(b)(1) If an agency manager terminates his or her employment with 
an employment agency by which he or she is employed, the agency shall 
notify the division, as soon as is reasonably possible, to enable the 
division to know at all times the identity of the person charged with the 
general management of each of the agency’s office locations. 
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(2) The employment agency shall also deliver or forward by mail the 
agency manager’s license, together with the reasons why the agency 
manager has terminated his or her position with the employment 
agency. 

(c) If an employment counselor terminates his or her employment 
with the employment agency by which he or she is employed, the agency 
shall, as soon as is reasonably possible, notify the division and deliver 
or forward by mail the employment counselor’s license to the division, 


together with the reasons for his or her termination. 


History. Acts 1975, No. 493, §§ 5, 8; 
A.S.A. 1947, §§ 81-1017, 81-1020; Acts 
2019, No. 315, § 839; 2019, No. 910, § 
5387. 

Amendments. The 2019 amendment 
by No. 315 substituted “rule” for “regula- 


ment of Labor” in (a)(1); substituted “divi- 
sion” for “department” throughout the 
section; and substituted “Director of the 
Division of Labor” for “Director of the 
Department of Labor” in (a)(2)(A) and for 
“director” in (a)(2)(B). 


tion” in (a)(2)(A). 
The 2019 amendment by No. 910 sub- 
stituted “Division of Labor” for “Depart- 


11-11-221. Issuance, refusal, suspension, or revocation of li- 
cense — Grounds. 


(a) The Director of the Division of Labor shall issue a license as an 
employment agent, agency manager, or counselor to any person who 
qualifies for the license under the terms of this subchapter. 

(b) The director may, in addition, refuse to issue a license to any 
person or may suspend or revoke the license of any employment agent, 
agency manager, or employment counselor or impose administrative 
fines as provided for in § 11-11-203 when the director finds that any of 
the following conditions exist: 

(1) That the employment agent, agency manager, or counselor has 
violated any of the provisions of this subchapter; 

(2) That the employment agent, agency manager, or counselor has 
violated any of the rules or other orders lawfully promulgated by the 
director; | 

(3) That the employment agent, agency manager, or counselor has 
violated the conditions of the bond required by § 11-11-213; 

(4) That the person, employment agent, agency manager, or employ- 
ment counselor has engaged in a fraudulent, deceptive, or dishonest 
practice; 

(5) That the person, employment agent, agency manager, or employ- 
ment counselor has been legally adjudicated incompetent; or 

(6) That the applicant is for good and sufficient cause unfit to be an 
employment agent, agency manager, or employment counselor within 
the meaning of this subchapter or of any of the rules or orders lawfully 
promulgated by the director. 

(c) This section and § 11-11-222 shall not be construed to relieve any 
person from civil liability or from criminal prosecution under the 
provisions of this subchapter or under other laws of this state. 
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History. Acts 1975, No. 493, § 18; The 2019 amendment by No. 910 sub- 
A.S.A. 1947, § 81-1025; Acts 2019, No. stituted “Director of the Division of Labor” 
315, §§ 840, 841; 2019, No. 910, § 5388. for “Director of the Department of Labor” 

Amendments. The 2019 amendment jn (a). 
by No. 315 deleted “and regulations” fol- 

lowing “rules” in (b)(2) pag (b)(6). 


11-11-222. Refusal, suspension, or revocation of license — No- 
tice and hearing. 


(a1) The Director of the Division of Labor may not refuse to issue a 
license or suspend or revoke a license unless it furnishes the person, 
employment agent, agency manager, or employment counselor with a 
written statement of the charges against him or her and affords him or 
her an opportunity to be heard on the charges. 

(2) At the time that written charges are furnished to an employment 
agency, the director shall make available to the agency a signed written 
statement by any individual having filed a complaint with the director 
relative to the matter for which charges have been filed by the director. 

(3) The agency shall be given at least twenty (20) days’ written notice 
of the date and time of the hearing. The notice shall conform to the 
standards for notices set forth in the Arkansas Administrative Proce- 
dure Act, § 25-15-201 et seq. 

(4) The notice shall be sent by certified mail, return receipt re- 
quested, to the address of the person as shown on his or her application 
for license, or it may be served in the manner in which a summons is 
served in civil cases commenced in the circuit courts of this state. 

(b)(1) At the time and place fixed for the hearing, the director shall 
hold the hearing and thereafter make his or her order either dismissing 
the charges or refusing, suspending, or revoking the license. 

(2)(A) At the hearing, the accused shall have the right to appear 

personally and by counsel and to cross-examine witnesses against 

him or her. 

(B)G) He or she shall be allowed to produce evidence and witnesses 
in his or her defense and shall have the right to have witnesses 
subpoenaed. 

(ii) The subpoenas shall be issued by the director. 

(c)(1) A stenographic record of all proceedings shall be made, and a 
transcript of the proceedings shall be made if desired by the Division of 
Labor or by the accused. 

(2) The transcript shall be paid for by the party ordering it. 


History. Acts 1975, No. 493, § 13; Labor” for “Director of the Department of 
A.S.A. 1947, § 81-1025; Acts 2019, No. Labor” in (a)(1); and substituted “Division 
910, §§ 5389, 5390. of Labor” for “Department of Labor” in 

Amendments. The 2019 amendment (c)(1). 
substituted “Director of the Division of 
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11-11-223. Judicial review of director’s administrative orders. 


(a) If the Director of the Division of Labor refuses to grant a license, 
suspends or revokes a license that has been granted, or imposes an 
administrative fine as provided in §§ 11-11-2138, 11-11-221, and 11-11- 
222, the person adversely affected or aggrieved by the order of the 
director issued pursuant to the provisions of §§ 11-11-221 and 11-11- 
222 may obtain a review of the order. 

(b) The order may be brought in the circuit court in the judicial 
district in which the violation is alleged to have occurred, where the 
employment agent, manager, or counselor worked, or in the Pulaski 
County Circuit Court or, if the aggrieved person is a nonresident of the 
state, in the Pulaski County Circuit Court. 

(c)(1) The review may be obtained by filing in the court within thirty 
(30) days following the issuance of the order a written petition praying 
that the order be modified or set aside. 

(2)(A) A copy of the petition shall be forthwith transmitted by the 

clerk of the court to the Division of Labor. 

(B) Thereupon, the division shall file in the court the record of 
proceedings before the division. - 

(d) Upon the filing, the court shall have jurisdiction of the proceed- 
ings and of the questions determined therein and shall have power to 
erant such temporary relief or restraining order as it deems just and 
proper and to make and enter upon the pleadings, testimony, and 
proceedings set forth in the record a decree affirming, modifying, or 
setting aside, in whole or in part, the order of the director and enforcing 
the same to the extent that the order is affirmed. 

(e) Commencement of proceedings under this section shall not, 
unless ordered by the court, operate as a stay of the order of the 
director. 

(f)(1) No objection which has not been urged before the director shall 
be considered by the court. 

(2) The findings of the director with respect to questions of fact, if 
supported by substantial evidence on the record considered as a whole, 
shall be conclusive. 

(g)(1) If any party shall apply to the court for leave to adduce 
additional evidence and shall show to the satisfaction of the court that 
the additional evidence is material and that there were reasonable 
grounds for the failure to adduce the evidence in the hearing before the 
director, the court may order the additional evidence to be taken before 
the director and made a part of the record. 

(2)(A) The director may modify his or her findings as to the facts or 

make new findings, by reason of additional evidence so taken and 

filed, and the director shall file the modified or new findings with the 
court. 

(B) The findings with respect to questions of fact, if supported by 
substantial evidence on the record considered as a whole, shall be 
conclusive. 
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(h) Upon the filing of the record with it, the jurisdiction of the court 
shall be exclusive, and its judgment and decree shall be final, except 
that it shall be subject to review by the Supreme Court. 

(i)(1) The division shall certify the record of its proceedings if the 
party commencing the proceedings shall pay to it the cost of preparing 
and certifying the records, including the recording and transcribing of 
all testimony introduced in the proceedings. 

(2) If payment of the costs of preparing and certifying the records, 
including the recording and transcribing of all testimony introduced in 
the proceedings, is not made by the party commencing the proceedings 
for review within ten (10) days after notice from the division of the cost 
of preparing and certifying the record, the circuit court in which the 
proceeding is pending, on motion of the director, shall dismiss the 
petition. 


History. Acts 1975, No. 493, § 14; Labor” in (a); substituted “Division of La- 
A.S.A. 1947, § 81-1026; Acts 2019, No. bor” for “Department of Labor” in 
910, §§ 5391-5393. (c)(2)(A); and substituted “division” for 

Amendments. The 2019 amendment “department” in (c)(2)(B) twice and in 
substituted “Director of the Division of (jj), 

Labor” for “Director of the Department of 


11-11-225. Miscellaneous restrictions and requirements. 


In addition to other provisions of this subchapter, the following 
provisions shall govern each and every employment agency: 

(1) Every employment agent or agency shall display his, her, or its 
license in a conspicuous place in the main office of the agency. Managers 
and counselors shall display their licenses in a conspicuous place in 
their offices or work areas; 

(2)(A) All advertising by an employment agency of any form or kind 

shall include the words “employment agency” or “personnel agency”. 

(B) Advertising for an employment position with the agency itself 
shall clearly convey the information that the job position offered is 
with the employment agency publishing the advertisement; 

(3) No employment agency or its agents or employees shall receive or 
require any applicant to execute any power of attorney, assignment of 
wages or salary, or note authorizing the confession of judgment; 

(4) No employment agent, by himself or herself, or by his or her 
agents or employees, shall solicit, persuade, or induce any employee to 
leave any employment in which the employment agent or his or her 
agent has placed the employee, nor shall any employment agency or 
any of its agents or employees solicit, persuade, or induce any employer 
to discharge any employee, nor shall any employment agent, or his or 
her agents or employees, divide or offer to divide or share directly or 
indirectly any fee, charge, or compensation received, or to be received, 
from an employee with any employer or persons in any way connected 
with the business thereof; 

(5)(A) No employment agent by himself or herself or by his or her 

agents or employees shall give or promise to give anything of intrinsic 
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value to any employer or applicant for employment as an inducement 

to use the services of his or her employment agency. 

(B) No fee shall be solicited or accepted as an application or 
registration fee by an employment agent for the purpose of register- 
ing any person as an applicant for employment; 

(6) No employment agency or its agents or employees shall advertise 
or make a referral for any job position without having first obtained a 
bona fide job order therefor; 

(7) No employment agency or its agents or employees shall refer an 
applicant for a job or job interview unless the applicant has been 
personally interviewed by the employment agency or its agents or 
employees or has corresponded with the employment agency with the 
specific purpose of securing employment through that employment 
agency; 

(8)(A) Every employment agency shall inform the public by a con- 

spicuous sign or poster that the employment agency is subject to the 

requirements of this subchapter, which is administered and enforced 
by the Division of Labor. 

(B) The division shall prepare and distribute the sign or poster to 
be used by agencies to comply with this subdivision (8); 

(9) No employment agency or its agents or employees shall know- 
ingly send an applicant to any place where a strike, lockout, or other 
labor dispute exists; 

(10) No agency shall use any trade name or business identity similar 
to, or reasonably likely to be confused with, the trade name or business 
identity of an existing agency or any governmental nonprofit employ- 
ment agency; 

(11) No employment agency shall refer an applicant to a situation, 
employment, or occupation prohibited by law; 

(12) No employment agency shall charge a fee to an employee for any 
services other than actual placement of an applicant; 

(13) No employment agency shall charge an applicant a fee for 
accepting employment with the employment agency or any subsidiary 
of that agency; 

(14) Any information regarding an applicant’s background or credit, 
from whatever source obtained, shall be used for no purpose other than 
assisting the applicant in securing employment. However, an employ- 
ment agency may use background and credit information regarding an 
applicant in determining whether to conduct placement services for the 
applicant if the applicant gives written authorization for securing the 
information and understands the purpose for which the information is 
secured; 

(15) No employment agency or its agents or employees shall engage 
in any practice that discriminates against any person on the basis of 
race, color, sex, age, religion, or national origin; 

(16) Under no circumstances shall more than one (1) fee for any one 
(1) placement be charged any applicant; 
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(17) No contracts, forms, or schedules used by employment agencies 
shall contain any provisions in conflict with the provisions of this 
subchapter; and 

(18) All refunds due shall be made by the agency by cash, check, or 
money order promptly when due. 


History. Acts 1975, No. 493, § 16; substituted “Division of Labor” for “De- 
A.S.A. 1947, § 81-1028; Acts 1995, No. partment of Labor” in (8)(A); and substi- 
283, § 1; 2019, No. 910, § 5394. tuted “division” for “department” in (8)(B). 

Amendments. The 2019 amendment ) 


11-11-227. Fee restrictions and requirements. 


(a) When employment lasts less than ninety (90) calendar days, 
regardless of the reason, no employment shee may charge an em- 
ployee a fee of more than one-ninetieth (Yo) of the permanent 
placement fee for each calendar day of the employment. Under no 
circumstances shall the fee exceed twenty percent (20%) of an employ- 
ee’s actual gross earnings if employment lasts less than thirty (30) days 
or forty percent (40%) of an employee’s actual gross earnings if 
employment lasts more than thirty (30) days but less than ninety (90) 
days. 

(b)(1) When a promissory note is used by the agency, it shall be 
clearly identified as such and shall not be executed until the placement 
is made. 

(2) The defense of no or insufficient consideration shall be good as 
against a holder of any such employment agency fee note. 

(c)(1) When a dispute concerning a fee exists, the Division of Labor 
may conduct an investigation to determine all of the facts concerning 
the dispute. Thereafter, the Director of the Division of Labor shall issue 
a decision and order resolving the dispute. 

(2) Any person aggrieved by this decision and order may obtain 
review of this decision and order pursuant to § 11-11-222. 

(d)(1) Any schedule of fees to be charged by an employment agency 
for its services shall be furnished to all applicants upon making 
application with the agency. 

(2)(A) The forms, fee schedules, and contracts utilized by an employ- 

ment agency shall contain no ambiguous, false, or misleading infor- 

mation. 
(B) No contract or fee schedule shall contain smaller than eight- 
point type. 

(e)(1) All fee schedules used in the business of an employment 
agency must be furnished to job applicants and fee-paying employers 
and shall state in dollars and cents the amount of any fee charged by 
the agency for its services. 

(2) Percentages shall not be used by agencies in schedules of fees to 
be charged for their services, except when the annual salary for a job is 
twelve thousand dollars ($12,000) or more. 

(f) It shall be unlawful for any employment agency to impose, 
enforce, collect, or receive a fee for performance of any service for a job 
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applicant, or for a prospective employer, unless the agency makes every 
reasonable effort to disclose the exact dollar amount of the fee to the 
applicant or prospective employer prior to commencement of employ- 
ment of an applicant by an employer. 

(g) Nothing in this section or this subchapter shall be construed to 
prohibit an employment agency from contracting with an employer on 
a fee-paid basis to pay the fee for the placement services for an 
employee without an actual job placement or to prohibit an agency from 
charging a fee to an employer for a retained services contract to search 
for applicants for an employer without an actual job placement. 


History. Acts 1975, No. 493, § 12; substituted “Division of Labor” for “De- 
A.S.A. 1947, § 81-1024; Acts 1995, No. partment of Labor” and “Director of the 
283, § 2; 2019, No. 910, § 5395. Division of Labor” for “Director of the 

Amendments. The 2019 amendment Department of Labor” in (c)(1). 


11-11-228. Filing of fee schedule, forms, and contracts required. 


(a) It shall be the duty of every employment agency to file with the 
Division of Labor a schedule of all fees, charges, and commissions that 
the agency expects to charge and collect for its service, together with a 
copy of all forms and contracts to be used in dealings with the public in 
the operation of its business. 

(b) The fee schedules, contracts, and forms shall be filed with the 
division on the date of the agency’s application for initial or renewal 
licensing under this subchapter. 

(c) Any amendments or supplements to fee schedules, contracts, or 
forms filed with the division must be filed at least fifteen (15) days 
before the amendment or supplement is to become effective. 

(d) It shall be unlawful for any employment agency to charge, 
demand, collect, or receive a greater compensation for any service 
performed by the agency than is specified in fee schedules filed with the 
division or than is specified by this subchapter. 


History. Acts 1975, No. 493, § 12; Amendments. The 2019 amendment 
A.S.A. 1947, § 81-1024; Acts 2019, No. substituted “Division of Labor” for “De- 
910, § 5396. partment of Labor” in (a). 


11-11-229. Records required. 


(a) It shall be the duty of every employment agency to keep a 
complete record of all orders for employees that are received from 
prospective employers. This record shall contain the date when the 
order was received, the name and address of the employer seeking the 
services of an employee, the name of the individual placing the order, 
the duties of the position to be filled, the qualifications required of the 
employee, the salary or wages to be paid, and the probable duration of 
the job. 

(b) It shall be the duty of every employment agency to keep a 
complete record of each applicant who is referred by the agency to an 
employer for a job interview. This record shall contain the date when 
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the applicant was referred to a prospective employer for a job or 
interview, the name of the applicant, and the name of the firm to whom 
the applicant is referred. 

(c)(1) It shall be the duty of every employment agency to keep a 
complete register called a “business transaction record”, which shall 
consist of the name of the individual placed, the date of the placement, 
the name of the employer, the starting date of the position, the starting 
salary, the amount of the fee charged, and the remarks column. 

(2) The remarks column will state the amount of any adjustment or 
refund made. 

(d)(1) Prior to referral of any person to a job or interview or prior to 
placement of any job advertisement, an employment agency must have 
a current bona fide job order. 

(2) It shall be the duty of every employment agency to maintain a 
copy of any job advertisement and the job order pertaining to any 
advertisement in a readily available record. 

(e) All of the records listed in this section shall be kept in the 
employment agency office and shall be open during office hours to 
inspection by the Division of Labor and its duly authorized agents. 

(f) No employment agent or his or her employee shall knowingly 


make any false entry or omission in the records. 


History. Acts 1975, No. 493, § 11; 
A.S.A. 1947, § 81-1023; Acts 2019, No. 
910, § 5397. 


‘Amendments. The 2019 amendment 
substituted “Division of Labor” for “De- 
partment of Labor” in (e). 


CHAPTER 12 


EMPLOYMENT OF CHILDREN IN ENTERTAINMENT 
INDUSTRY 


SECTION. 

11-12-102. Definitions. 

11-12-1038. Penalty. 

11-12-104. Restrictions on employment. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


SECTION. 
11-12-105. Implementation and enforce- 
ment. 


classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is | 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019.” 
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11-12-102. Definitions. 


As used in this chapter, unless the context otherwise requires: 

(1) [Repealed.] , 

(2) “Employ” means to use the services of an individual in any 
remunerative occupation; and 

(3) “Entertainment industry” means any individual, partnership, 
corporation, association, or group of persons using the services of a child 
under sixteen (16) years of age in motion picture productions, television 
or radio productions, theatrical productions, modeling productions, 
horse shows, rodeos, and musical performances. 


History. Acts 1987, No. 647, § 2; 2019, Amendments. The 2019 amendment 
No. 910, § 5398. repealed the defined term “director”. 


11-12-103. Penalty. 


(a) Any person, firm, corporation, or association who violates a 
provision of this chapter or a lawful rule promulgated under this. 
chapter shall be liable for a civil penalty in accordance with the 
provisions of § 11-6-103. 

(b)(1) Any person who willfully or intentionally violates the provi- 
sions of this chapter or a lawful rule promulgated under this chapter is 
guilty of a misdemeanor and upon conviction shall be punished by a fine 
not to exceed one thousand dollars ($1,000) or by imprisonment for not 
more than thirty (30) days, or by both a fine and imprisonment. 

(2) Each day that the violation continues shall be deemed a separate 
offense. 


History. Acts 1987, No. 647, § 5; 1991, substituted “rule” for “regulation” in (a) 
No. 509, § 2; 2019, No. 315, § 842. and (b)(1). 
Amendments. The 2019 amendment 


11-12-104. Restrictions on employment. 


(a) A child under sixteen (16) years of age may be employed in the 
entertainment industry, and the provisions of §§ 11-6-101 — 11-6-111, 
with respect to child labor, shall not be applicable to the employment of 
child actors as authorized in this chapter. 

(b) No child under sixteen (16) years of age may be employed in the 
entertainment industry: 

(1) In a role or in an environment deemed to be hazardous or 
detrimental to the health, morals, education, or welfare of the child as 
determined by the Director of the Division of Labor; 

(2) When the child is required to use a dressing room that is 
simultaneously occupied by an adult or by other children of the opposite 
SEX; 

(3) When the child is not provided with a suitable place to rest or 
play; 
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(4) When the parent or guardian of the child is prevented from being 
present at the scene of employment during all the times the child is 
working; 

(5) When the parent or guardian of the child is prevented from being 
within sight and sound of the child; and 

(6) Without a permit issued by the director and the written consent 
of the child’s parent or guardian for the issuance of the permit. 


History. Acts 1987, No. 647, § 3; 2019, substituted “Director of the Division of 
No. 910, § 5399. Labor” for “Director of the Department of 
Amendments. The 2019 amendment Labor” in (b)(1). 


11-12-105. Implementation and enforcement. 


The Director of the Division of Labor shall have the authority to: 

(1) Promulgate rules for the implementation of this chapter; 

(2) Suspend or revoke a permit for the employment of.a child in the 
entertainment industry for cause; 

(3) Enter or authorize his or her representative to enter and inspect 
any place of employment where children work, rest, or play; and 

(4) Otherwise enforce and implement the provisions of this chapter. 


History. Acts 1987, No. 647, § 4; 2019, The 2019 amendment by No. 910 sub- 
No. 315, § 843; 2019, No. 910, § 5400. stituted “Director of the Division of Labor” 
Amendments. The 2019 amendment for “Director of the Department of Labor” 
by No. 315 deleted “and regulations” fol- in the introductory language. 
lowing “rules” in (1). 


CHAPTER 13 


ARKANSAS CONSERVATION CORPS ACT 
[Repealed.] 


SECTION. 
11-13-101 — 11-13-113. [Repealed.] 


11-13-101 — 11-13-113. [Repealed.] 


Publisher’s Notes. This chapter was 11-13-104. Acts 1993, No. 1232, § 4. 
repealed by Acts 2013, No. 1151, § 3. The 11-13-105. Acts 1993, No. 1232, § 5. 
chapter was derived ‘from the following 11-13-106. Acts 1993, No. 1232, § 7. 
sources: 11-13-107. Acts 1993, No. 1232, § 8. 

11-13-101. Acts 1993, No. 1232, § 1. 11-13-108. Acts 1993, No. 1232, § 9. 

11-13-102. Acts 1993, No. 1232, § 2; 11-13-109. Acts 1993, No. 1232, § 10. 
1997, No. 540, § 15; 1999, No. 646, § 3; 11-13-110. Acts 1993, No. 1232, 8§ 6, 11. 
1999, No. 1164, § 119. 11-13-111. Acts 1993, No. 1232, § 13. 

11-13-103. Acts 1993, No. 1232, §§ 3, 11-13-112. Acts 1993, No. 1232, § 14. 
15. 11-13-113. Acts 1998, No. 1232, § 12. 
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CHAPTER 14 
VOLUNTARY PROGRAM FOR DRUG-FREE 
WORKPLACES 


SECTION. 

11-14-101. Legislative intent. 

11-14-106. Required drug or alcohol tests. 

11-14-112. Rating plans based on drug- 
free workplace program 
participation. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
12019." 


11-14-101. Legislative intent. 


(a) It is the intent of the General Assembly to promote drug-free 
workplaces in order that employers in this state may be afforded the 
opportunity to maximize their levels of productivity, enhance their 
competitive positions in the marketplace, and reach their desired levels 
of success without experiencing the costs, delays, and tragedies associ- 
ated with work-related accidents resulting from drug or alcohol abuse 
by employees. It is further the intent of the General Assembly that drug 
and alcohol abuse be discouraged and that employees who choose to 
engage in drug or alcohol abuse face the risk of unemployment and the 
forfeiture of workers’ compensation benefits. 

(b)(1) If an employer implements a drug-free workplace program 
under this chapter that includes notice, education, and procedural 
requirements for testing for drugs and alcohol under rules developed by 
the Workers’ Health and Safety Division, the covered employer may 
require the employee to submit to a test for the presence of drugs or 
alcohol, and if a drug or alcohol is found to be present in the employee’s 
system at a level prescribed by statute or by rule adopted under this 
chapter as excessive, the employee may be terminated and may be 
precluded from workers’ compensation medical and indemnity benefits. 

(2) However, a drug-free workplace program shall require the cov- 
ered employer to notify all employees that it is a condition of employ- 
ment for an employee to refrain from reporting to work or working with 
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the presence of drugs or alcohol in the employee’s body, and if an injured 
employee refuses to submit to a test for drugs or alcohol, the employee 


may be precluded from workers’ compensation medical and indemnity 


benefits. 


History. Acts 1999, No. 1552, § 1; 
2001, No. 1757, § 9; 2017, No. 154, § 1. 

Amendments. The 2017 amendment 
redesignated former (b) as (b)(1) and 
(b)(2); in (b)(1), substituted “program un- 
der this chapter” for “program in accor- 


cohol under rules” for “alcohol pursuant to 
rules”, and substituted “adopted under 
this chapter” for “adopted pursuant to this 
chapter”; and, in (b)(2), substituted “shall 
require” for “must require” and deleted 
the former last sentence. 


dance with this chapter”, substituted “al- 


11-14-106. Required drug or alcohol tests. 


(a) To the extent permitted by law, a covered employer who volun- 
tarily establishes a drug-free workplace is required to conduct the 
following types of drug or alcohol tests: 

(1) Jos Appiicant Druc anp AtcoHo. Testinc. A covered employer must 
require job applicants to submit to a drug test after a conditional offer 
of employment and may use a refusal to submit to a drug test or a 
positive confirmed drug test as a basis for refusing to hire a job 
applicant. An employer may test job applicants for alcohol, but is not 
required to, after a conditional offer of employment. Limited testing of 
applicants, only if it is based on a reasonable classification basis, is 
permissible in accordance with a Workers’ Health and Safety Division 
rule; 

(2) REASONABLE-SusPICION Druc AND ALcoHoL TrstTinc. A covered em- 
ployer must require an employee to submit to reasonable-suspicion 
drug or alcohol testing. A written record shall be made of the observa- 
tions leading to a controlled-substances reasonable suspicion test 
within twenty-four (24) hours of the observed behavior or before the 
results of the test are released, whichever is earlier. A copy of this 
documentation shall be given to the employee upon request, and the 
original documentation shall be kept confidential by the covered em- 
ployer pursuant to § 11-14-109 and shall be retained by the covered 
employer for at least one (1) year; 

(3) Routine Fitness-For-Duty Druc TEstina. 

(A) Acovered employer shall require an employee to dere drug 
or alcohol testing, if as a part of the employer’s written policy, the test 
is conducted as a routine part of a routinely scheduled employee 
fitness-for-duty medical examination or is scheduled routinely for all 
members of an employment classification or group. Provided, a public 
employer may require scheduled, periodic testing only of employees 
who: 

(i) Are police or peace officers; 

(ii) Have drug interdiction responsibilities: 

(iii) Are authorized to carry firearms; 

(iv) Are engaged in activities that directly affect the safety of 
others; 
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(v) Work in direct contact with inmates in the custody of the. 

Division of Correction; or 

(vi) Work in direct contact with minors who have been adjudicated 
delinquent or who are in need of supervision in the custody of the 

Department of Human Services. 

(B) This subdivision (a)(3) does not require a drug or alcohol test if 

a covered employer’s personnel policy on July 1, 2000, does not 
include drug or alcohol testing as part of a routine fitness-for-duty : 
medical examination. The test shall be conducted in a nondiscrimi- 
natory manner. Routine fitness-for-duty drug or alcohol testing of 
employees does not apply to volunteer employee health screenings, 
employee wellness programs, programs mandated by governmental 
agencies, or medical surveillance procedures that involve limited 
examinations targeted to a particular body part or function; 

(4) Fottow-Up Druc Testina. If the employee in the course of employ- 
ment enters an employee assistance program for drug-related or 
alcohol-related problems or a drug or alcohol rehabilitation program, 
the covered employer must require the employee to submit to a drug or 
alcohol test, as appropriate, as a follow-up to the program, unless the 
employee voluntarily entered the program. In those cases, the covered 
employer has the option to not require follow-up testing. If follow-up 
testing is required, it must be conducted at least one (1) time per year 
for a two-year period after completion of the program. Advance notice of 
a follow-up testing date must not be given to the employee to be tested; 
and 

(5) PostAccipent Testina. After an accident that results in an injury, 
the covered employer shall require the employee to submit to a drug or 
alcohol test in accordance with the provisions of this chapter. 

(b) This chapter does not preclude an employer from conducting any 
lawful testing of employees for drugs or alcohol that is in addition to the 
minimum testing required under this chapter. 


History. Acts 1999, No. 1552, § 6; substituted “Division of Correction” for 
2019, No. 910, § 698. “Department of Correction” in (a)(3)(A)(v). 
Amendments. The 2019 amendment 


11-14-112. Rating plans based on drug-free workplace program 
participation. 


The Insurance Commissioner shall approve rating plans for workers’ 
compensation insurance that give specific identifiable consideration in 
the setting of rates to employers that implement a drug-free workplace 
program pursuant to rules adopted by the Workers’ Health and Safety 
Division. The plans must take effect January 1, 2000, must be actuari- 
ally sound, and must state the savings anticipated to result from the 
drug testing. The credit shall be at least five percent (5%) unless the 
Insurance Commissioner determines that five percent (5%) is actuari- 
ally unsound. The Insurance Commissioner is also authorized to 
develop a schedule of premium credits for workers’ compensation 
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insurance for employers who have safety programs that attain certain 
criteria for safety programs. The Insurance Commissioner shall consult 
with the Director of the Division of Labor in setting such criteria. 


History. Acts 1999, No. 1552, § 12; 
2019, No. 910, § 5401. 
Amendments. The 2019 amendment 


substituted “Director of the Division of 
Labor” for “Director of the Department of 
Labor” in the last sentence. 


CHAPTER 15 


VOLUNTARY VETERANS’ PREFERENCE 
EMPLOYMENT POLICY 


SECTION. 

11-15-101. Title. 

11-15-102. Definitions. 

11-15-103. Voluntary veterans’ prefer- 
ence employment policy — 
Private employment — Lo- 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


SECTION. 
cal government employ- — 
ment. 

11-15-104. Registry — Participating em- 
ployers. 

11-15-105. Verification of eligibility. 


classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019.” 


RESEARCH REFERENCES 


Ark. L. Rev. Michael D. Sutton, Com- 
ment: Forging a New Breed: The Emer- 
gence of Veterans’ Preference Statutes 


11-15-101. Title. 


Within the Private Sector, 67 Ark. L. Rev. 
1081 (2014). NA 


This chapter shall be known and may be cited as the “Voluntary 
Veterans’ Preference Employment Policy Act”. 


History. Acts 2013, No. 598, § 1. 


11-15-102. Definitions. 


As used in this section: 


(1) “DD 214” means a United States Department of Defense Report 
of Separation form or its predecessor or successor forms; 
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(2)(A) “Local government employer” means a municipality, a county, 
or township of the state that has issued a resolution to implement a 
veterans’ preference employment policy under § 11-15-1083. 

(B) “Local government employer” does not include the state or a 
public institution of higher education; 

(3)(A) “Private employer” means a sole proprietor, corporation, part- 
nership, limited liability company, or other entity with one (1) or more 
employees. 

(B) “Private employer” does not include the state or a public 
institution of higher education; | 
(4) “Spouse of a disabled veteran” means: 

(A) The spouse of a veteran who has been classified by the United 
States Department of Veterans Affairs’ Veterans Benefits Adminis- 
tration as having a permanent total disability rating; and 

(B) A United States citizen; 

(5) “Surviving spouse” means a spouse of a deceased veteran who is: 

(A) Unmarried at the time he or she seeks a veterans’ preference 
under § 11-15-1038; and 

(B) A United States citizen; 

(6) “Veteran” means a person who: 

(A) Served on active duty for a period of more than one hundred 
eighty (180) days and was discharged or released from active duty 
with other than a dishonorable discharge; 

(B) Was discharged or released from active duty because of a 
service-connected disability; or 

(C) As a member of a reserve component under an order to active 
duty, not to include training, was discharged or released from duty 
with other than a dishonorable discharge; and 
(7) “Veterans’ preference employment policy” means a private em- 

ployer or local government employer’s voluntary preference for hiring, 
promoting, or retaining a veteran, spouse of a disabled veteran, or 
surviving spouse of a veteran over another equally qualified applicant 
or employee. 


History. Acts 2013, No. 598, § 1. 


11-15-103. Voluntary veterans’ preference employment policy — 
Private employment — Local government employ- 
ment. 


(a)(1) A private employer or local government employer may have a 
voluntary veterans’ preference employment policy. 
(2) The veterans’ preference employment policy: 
(A) Shall be in writing; 
(B) Shall be applied uniformly to employment decisions regarding 
the hiring, promotion, or retention during a reduction in force; and 
(C) May be modeled after § 21-3-302(d)-(g) and § 21-3-303 et seq. 
(b) A veteran, spouse of a disabled veteran, or surviving spouse of a 
veteran shall submit a DD 214 of the veteran to a private employer or 
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local government employer with a veterans’ preference employment 
policy to be eligible for the preference. 


History. Acts 2013, No. 598, § 1.- 


11-15-104. Registry — Participating employers. 


The Division of Workforce Services shall maintain a registry of 
private employers and local government employers in Arkansas that 
have a voluntary veterans’ preference employment policy. 


History. Acts 2013, No. 598, § 1; 2019, substituted “Division of Workforce Ser- 
No. 910, § 328. vices” for “Department of Workforce Ser- 
Amendments. The 2019 amendment vices”. 


11-15-105. Verification of eligibility. 


The Department of Veterans Affairs and the Division of Workforce 
Services shall assist a private employer or a local government employer 
in determining if an applicant or employee is a veteran, spouse of a 
disabled veteran, or surviving spouse of a veteran. 


History. Acts 2013, No. 598, § 1; 2019, substituted “Division of Workforce Ser- 
No. 910, § 6328. vices” for “Department of Workforce Ser- 
Amendments. The 2019 amendment vices”. 
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